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(OCTOBER 1, 1977-SEPTEMBER 30, 1978) 


ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


ADMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Contracts 

Disputes 
Law questions 

In deciding issue of mistake in bid, the General Account ng Office 
(GAO) is not bound by prior Armed Services Board of Contract Appeals 
(ASBCA) decision on same case finding mistake, as result of which no 
contract came into being, where ASBCA has declared in National Line 
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it lacks 
jurisdiction to decide mistake in bid questions. Existence of contract and 
mistake upon which relief may be granted is question of law upon which 
ASBCA’s decision is not final under 41 U.S.C. 322 (1970) and implement- 
ing procurement regulation and wi!l be decided de novo by GAO_- 


General Accounting Office 
Contract matters 

Contention that ‘‘final’’ determinations and decisions made -by pro- 
curing agencies pursuant to 41 U.S.C. chapter 4 (1970) are not subject to 
review by courts or GAO is without merit because similar language in 
other final determination statutes has been interpreted to limit only 
scope of review. Such determinations will not be questioned where rea- 
sonable basis exists _ _ _ _ _- Sie 2 : S 


ADMINISTRATIVE ERRORS 

Correction 

Promotions 

Failure to carry out agency policy 
Supervisor of wage board employees 

Decision in Billy M. Medaugh, 55 Comp. Gen. 1443 (1976) held that 
pay adjustment for General Schedule supervisor of wage board employee 
must be eliminated or reduced when conditions prescribed in 5 U.S.C. 
5333(b) are no longer met. That holding is not to be implemented while 
Civil Service Commission reviews regulations to determine what regula- 
tory modifications may be needed to implement the decision 


ADVERTISING 

Advertising v. negotiation 

Negotiation propriety 

Statement and contentions raised in support of position that agency’s 
determination to negotiate was proper do not constitute submission of 
facts or legal arguments demonstrating that earlier decision was er- 
roneous; accordingly, GAO declines to reconsider this aspect of earlier 
decision 
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ADVERTISING—Continued 
Advertising v. negotiation—Continued 
Negotiation propriety—Continued 
Small business concerns 
Set-asides 
Even though small business set-aside procurement is technically a 
negotiated procurement, where contract is to be awarded solely on price, 
mere fact that negotiations are desirable to enhance offeror understanding 
of complex procurement does not provide legal basis for use of negotia- 
tion procedures in lieu of small business restricted advertising, since 
record does not support agency assertion that specifications are not 
sufficiently definite to permit formal advertising_. ae 
AGREEMENTS 
Basic ordering agreements 
Negotiated contracts (See CONTRACTS, Negotiation, Basic ordering 
agreements) 
Post-bid-opening 
Bidders. (See BIDDERS, Post-bid-opening agreements) 
AGRICULTURE DEPARTMENT 
Employees 
Protective clothing 
Meat graders. (See CLOTHING AND PERSONAL FURNISHINGS, 
Special clothing and equipment, Protective clothing, Cooler coats 
end gloves, Meat grader employees, Agriculture Department) 
Uni’ cms 
Requirements 
Administrative determination. (See UNIFORMS, Civilian per- 
sonnel, Requirements, Administrative determination, Agri- 
culture Department) 
School lunch and milk programs 
Administrative cost limitations 
Decision B-178564, July 19, 1977, holding that section 13(k) of 
National School Lunch Act as amended by Public Law 94-105, which 
required payment in ‘‘amount equal to 2 percent’ of funds distributed 
to each state, limits amount payable to States for costs incurred in ad- 
ministration of summer food program is reaffirmed. Section 7 of Child 
Nutrition Act cannot be construed as additional source of funds for such 
payments independent of 2 percent limitation. Holding in July 1977 
decision is also consistent with most significant legislative history of 
recent statute amending these sections. -_-..........-.---.-----.---- 
AIRCRAFT 
Carriers 
Foreign 
Use prohibited 
Where U.S. air carrier service originating in Vienna, Austria, requires 
connections in New York en route to Washington, D.C., traveler may 
not use foreign air carrier between Vienna and London, England, or 
Paris, France, to connect with a direct flight to Washington, to avoid 
the congestion of JFK International Airport, New York. The incon- 
venience of air traffic routed through New York is shared by ap- 
proximately 40 percent of all U.S. citizens traveling abroad. It does 
not justify deviation from the scheduling principles that implement 
49 U.S.C. 1517 inasmuch as the proposed deviation would diminish 
U.S. air carrier revenues 
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AIRCRAFT—Continued 
Carriers—Continued 
Foreign—Continued 
Use prohibited—Continued 


Availability of American carriers 

Dependents traveled by foreign air carrier from Accra, Ghana, to 
Frankfurt, Germany, and completed travel from Frankfurt to U.S. 
aboard U.S. air carriers. Employee is liable for 15 percent amount by 
which fare via Frankfurt exceeds fare by usually traveled route. Since 
travel via Frankfurt involved certificated U.S. air carrier service for 
4,182 of 7,450 miles traveled, and proper routing via Dakar would have 
involved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee 
is liable for loss of U.S. carrier revenues computed in accordance with 
formula at.o6:Conip;, Gen. 200) 6650 soccak ees cts orden the 


AIRPORTS 

Fees 

Determination 

Items for inclusion 

Washington National and Dulles International Airports are operated 
as self-sustaining commercial entities with rate structures and concession 
arrangements established so as to assure recovery of operating costs and 
an appropriate return on the Government’s investment during the useful 
life of the airports, with over 98 percent of their revenue coming from 
non-Government users. Therefore, fees collected from both Govern- 
ment and non-Government uses should include depreciation and in- 


Employment 

Restrictions 

South Vietnamese 

Drug Enforcement Administration could employ South Vietnamese 
alien lawfully admitted into United States for permanent residence 
during fiscal year 1977 despite restriction against Federal employment 
of aliens in Public Law 94-419, which permitted employment only of 
South Vietnamese refugees paroled into United States. Appropriation 
act previously enacted for same fiscal year permitted employment of 
South Vietnamese aliens lawfully admitted into United States for 
permanent residence, and legislative history does not indicate second 
met Was mcomaed tO-repem: Me... Jo oo elo oo con nen 


ALLOWANCES 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Dislocation allowance 
Military personnel. (See MILITARY PERSONNEL, Dislocation allow- 
ance) 
Home service transfer allowances. (See FOREIGN SERVICE, Home service 
transfer allowance) 
Military personnel 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Dislocation allowance. (See MILITARY PERSONNEL, Dislocation 
allowance) 
Station allowances. (See STATION ALLOWANCES, Military personnel) 
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ALLOWANCES—Continued 


Quarters. (See QUARTERS ALLOWANCE) 
Station. (See STATION ALLOWANCES) 
Temporary lodging allowance 
Foreign Service employees. (See FOREIGN SERVICE, Home service 
transfer allowances, Temporary lodgings) 


AMTRAK (See NATIONAL RAILROAD PASSENGER CORPORATION) 
ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual) 


ANTITRUST MATTERS 
Violations 
Damage suit 
State brought antitrust treble damages action against suppliers of 
asphalt used in highway construction under Federal-aid Highway Pro- 
gram. Although United States had declined to share costs of litigation, 
Federa' Government is entitled to share in resultant settlement attrib- 
utable to actual damages. 15 U.S.C. 15a does not allow the Federal 
Government to claim share of treble damages- -_-_- 


APPOINTMENTS 
Administrative errors 
Failure to follow administrative regulations 
Civil Service Commission (CSC) directed cancellation of employee’s 
improper appointment. Since employee served in good faith, he is 
de facto employee and may retain salary earned. As a de facto employee 
he is not entitled to lump-sum payment or to retain credit for unused 


leave attributable to period of de facto employment. Denial of service 
credit for that period and denial of refund of health and life insurance 
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over- 
ruled __- 


Presidential 

Holding over beyond expiration of term 

Commissioner was appointed to serve for 2-year period on newly 
created Commodity Futures Trading Commission. Upon expiration of 
that period no successor was nominated. Commission asks whether 
holdover provision of 7 U.S.C. 4a(a)(B) applies to commissioners first 
appointed to serve immediately following creation of Commission. 
Purpose of holdover provision is to avoid vacancies which may prove 
disruptive of Commission work. Thus, holdover provision does apply 
to those commissioners first appointed to the Commission_--_________- 
Status 

De facto 

Employee was hired by Forest Service and began working about 2 
weeks prior to the date the position description was approved. He filed a 
claim for compensation and leave for this period. Employee may be 
considered a de facto employee since he performed his duties in good faith 
and hence may be compensated for the reasonable value of his service 
during de facto period. However, de facto employees do not earn leave and 
hence the leave portion of the claim is disallowed __-____ 
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APPROPRIATIONS 
Agriculture Department 

Availability of appropriation for protective clothing for meat graders. 
(See APPROPRIATIONS, Availability, Protective clothing, Meat 
grader employees, Agriculture Department) 

Availability of appropriation for uniforms for meat graders. (See 
APPROPRIATIONS, Availability, Uniforms, Meat grader employees, 
Agriculture Department) 

Augmentation 

Gifts, etc. 

Agency for International Development may not pay officers and 
employees less than the compensation for their positions set forth in the 
Executive Schedule, the General Schedule, and the Foreign Service 
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of 
services, it does not authorize the waiver of all or part of the compensa- 
tion fixed by or pursuant to statute_ =a u 3 = 

Services between agencies 

While section 601 of the Economy Act permits the depositing of reim- 
bursements to the credit of appropriations or funds against which 
charges have been made pursuant to any order (except as otherwise 
provided), such reimbursements may, at the discretion of the agencies, 
be deposited in the Treasury as miscellaneous receipts. However, deposit 
of reimbursements to an appropriation or fund against which no charge 
has been made in executing an order is an unauthorized augmentation 
of the agency’s appropriation and such sums must be deposited as miscel- 
RCI ad 2.15 See, aS oe ee ae oe es 

Transfer of funds 
Improper 

Section 223 of the Higher Education Act of 1965, Title II, Part B, as 
amended, authorizes the Office of Library and Learning Resources, 
Office of Education, Department of Health, Education and Welfare, to 
make grants to and contracts with public and private agencies and in- 
stitutions. Regulations define ‘public agency’? to exclude Federal 
agencies. The National Commission on Library and Information Science 
is an independent agency in the Executive branch and therefore is not 
eligible to receive funds under section 223_ _____ . nal 
Availability 

Advance payments. (See PAYMENTS, Advance) 

Attorney fees 
Defending traffic offenses cases 

Funds appropriated to the Bureau of Alcohol, Tobacco and Fire- 
arms may not be used to pay attorney’s fees of one of its inspectors 
charged with reckless driving. Attorney’s fees and other expenses in- 
curred by the employee in defending himself against traffice offenses 
committed by him (as well as fines, driving points and other penalties 
which the court might impose) while in the performance of, but not as 
part of, his official duties, are personal to the employee and payment 
thereof is his personal responsibility ___- 

Capital cost of lessor 

Long term lease 

Agency’s annual appropriation is not available for payment of equip- 
ment lessor’s entire capital cost at commencement of lease, and con- 
sequently low bid for lease of telephone equipment for 10 years which 
requires payment of bidder’s capital costs at the outset of lease is properly 
rejected as requiring an advance payment contrary to law 
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APPROPRIATIONS—Continued 
Availability—Continued 
Children day care centers 
Space rental. (See APPROPRIATIONS, Availability, Space rental, 
Day care centers for children) 
Counseling for Government employees 
Psychological 
Under 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, and 
implementing regulations, Environmental Protection Agency may expend 
appropriated funds for procurement of diagnostic and preventive psy- 
chological counseling services for employees at its Research Triangle 
Park, North Carolina, installation. _-_______- 
Court costs and attorney fees 
Suits against officers and employees 
Federal meat inspector was sued by supervisor for libel and malicious 
defamation for certain allegations contained in letters the inspector wrote 
to various public officials. Claim for reimbursement of inspector’s legal 
fees may not be allowed in the absence of determinations that acts of 
inspector were within scope of official duties and that representation of 
inspector was in interest of United States. J. N. Hadley, 55 Comp. Gen. 
408, distinguished _________ 2g oS etca bul Jes ee eee eee 
Expenses incident to specific purposes 
Necessary expenses 
Under 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, and 
implementing regulations, Environmental Protection Agency may expend 
appropriated funds for procurement of diagnostic and preventive psy- 
chological counseling services for employees at its Research Triangle 
Park, North Carolina, installation _—_-__ 
Fines imposed by courts 
Forest Service employee paid fine to Virginia State Court because 
Government truck that he was driving exceeded maximum weight limi- 
tation. He may be reimbursed by Government since the fine was imposed 
upon him as agent of Government and was not the result of any personal 
wrongdoing on his part 
Gifts 
To attendees to EPA exhibit 
Novelty plastic garbage cans containing candy in the shape of solid 
waste were distributed at an exposition run by an association, to attract 
attendees to the Environmental Protection Agency (EPA) exhibit on the 
Resource Conservation and Recovery Act. An expenditure therefor does 
not constitute a necessary and proper use of EPA’s appropriated funds 
because these items are in the nature of personal gifts___________-- 
Government Printing Office 
Rule that contracts executed and supported by fiscal year appropria- 
tions may only be made within period of obligation availability and 
must concern bona fide need arising within the period of that availability 
is not applicable to procurement by Government Printing Office from 
revolving fund specifically exempted from fiscal year limitat’on______ ~~ 
Membership fees 


Purchases of individual travel club memberships in the name of a 
Federal agency for the exclusive use of named individual employees is 
approved where the purchases will result in the payment of lower overall 
transportation costs by the Government__-_-__- 
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APPROPRIATIONS—Continued 
Availability—Continued 


Protective clothing 
Meat grader employees 
Agriculture Department 
Federal Labor Relations Council requests our ruling on the legality 
of a union-proposed bargaining agreement provision that would require 
Department of Agriculture to provide cooler coats and gloves as pro- 
tective clothing for meat grader employees. If the Secretary of Agricul- 
ture or his designee determines that protective clothing is required to 
protect employees’ health and safety, the Department may expend its 
appropriated funds for this purpose. Applicable law and regulations do 
not preclude negotiations on the determination_____________________- 
Psychological counseling for Government employees. (See APPRO- 
PRIATIONS, Availability, Counseling for Government employees, 
Psychological) 
Refreshments 
Funds appropriated to the judiciary for jury expenses are not legally 
available for expenditure for coffee, soft drinks, or other snacks which 
the District Court may wish to provide to the jurors during recesses in 
trial proceedings. Refreshments are in the nature of entertainment and 
in the absence of specific statutory authority, no appropriation is avail- 
able to pay such expenses. Since under 28 U.S.C. 572 (1976) a marshal’s 
accounts may not be reexamined to charge him or her with an erroneous 
payment of juror costs, we cannot take exception to certification of 
vouchers for expenses incurred to date. However, we recommend that 
the Director of the Administrative Office of the United States Courts 
and the Director of the U.S. Marshals Service take steps to try to 
prevent the incurring of similar expenses in the future_________ 
Space rental 
Day care centers for children 
The Secretary of Health, Education and Welfare (HEW) is authorized 
by section 524 of the Education Amendments of 1976, 20 U.S. Code 
2564, to use appropriated funds to provide “appropriate donated space” 
for any day care facility he establishes. That is, the space may be pro- 
vided by the Secretary to the facility without charge. There is no statu- 
tory requirement that this space be in HEW-controlled space, nor is 
there any relevant distinction between the payment of ‘‘rent’’ to the 
General Services Administration under 40 U.S.C. 490(j) and of rent 
to a private concern. Therefore, the Secretary may lease space specially 
for the purpose of establishing day care centers for the children of HE W 
employees in those instances in which there is no suitable space available 
for the establishment of such centers in buildings in which HEW com- 
ponents are located 
Uniforms 
Meat grader employees 
Agriculture Department 
Federal Labor Relations Council requests our ruling on the legality 
of a union-proposed bargaining agreement provision that would require 
Department of Agriculture to provide frocks as uniforms for meat grader 
employees. If the Secretary of Agriculture determines that these em- 
ployees are required to wear frocks as uniforms, appropriated funds may 
be expended for this purpose. Applicable law and regulations do not 
preclude negotiations on the determination---_-_--._.---------------- 
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APPROPRIATIONS—Continued 


Commissary surcharge funds. (See APPROPRIATIONS, What consti- 
tutes appropriated funds, Commissary surcharge funds) 
Defense Department 
Restrictions 
Price differential prohibition 
Procurement in economic distressed, etc., areas 

While order of preference for procurement set-asides set forth in 
Small Business Act does not control DOD procurement because of 
provision in DOD Appropriation Act, civilian agencies of Government 
are controlled by such order of preference since DOD Appropriation Act 
does not apply to them___________- 
Expenditures 

Without regard to law 

Negotiated agreements 

Section 9(b) of Public Law 92-392, August 19, 1972, 5 U.S. Code 5343 
note, governing prevailing rate employees, exempts certain wage setting 
provisions of certain bargaining agreements from the operation of that 
law. However, section 9(b) does not exempt agreement provisions from 
the operation of other laws or provide independent authorization for 
agreement provisions requiring expenditure of appropriated funds not 
authorized by any law. Modified by 57 Comp. Gen. 575 and overruled 
in part by 58 Comp. Gen. —— (B-189782, Jan. 5, 1979) 

Fiscal year 
Availability beyond 
Federal aid, grants, etc. 

A research grant was made to South Carolina State College, an 1890 
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C. 
450i using fiscal year 1975 appropriated funds. In fiscal year 1976, 
although it retained some aspects of the original proposal, the research 
objective of the grant was changed. The substitute proposal changed the 
scope of the original grant and thereby created a new obligation charge- 
able to the appropriation of the year (fiscal year 1976) in which the sub- 
stitution was made 

Alternate grantees 

Generally, when an original grantee cannot cmplete the work con- 
templated and an alternate grantee is designated subsequent to the 
expiration of the period of availability for obligation of the grant funds, 
award to the alternate must be treated as a new obligation and is not 
properly chargeable to the appropriation current at the time the original 
grant was made. An exception is authorized in instant case since (1) 
Los Angeles County and University of Southern California jointly filed 
application and grant was awarded by National Cancer Institute (NCI) 
solely to County only to comply with accounting requirements that there 
be only one grantee; (2) NCI has determined that the original need still 
exists; and (3) before using these funds, NCI will determine that the 
“replacement grant”’ will fulfill the same needs and purposes and be of 
the scope as the original application 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 


Contract 
Date of award 
Installation costs of telephone equipment 
Installation costs of telephone equipment are expenses properly in- 
curred during fiscal year in which contract was awarded and properly 
could be paid from annual appropriation available for such purpose for 
that fiscal year; however, had bidder unbalanced its bid by including 
the capital cost of its equipment in the installation cost, contracting 
officer would not be authorized to accept the bid because such costs would 
be far in excess of reasonable value of the installation services performed 
and payment would be in violation of 31 U.S.C. 529______________ 
Limitations 
Procurement in economic distressed, etc., areas 
Prohibition, contained in Department of Defense (DOD) Appropria- 
tion Act, of payment of contract price differential for relieving economic 
dislocations must be given effect notwithstanding earlier amendments to 
Small Business Act which allows such price differentials to be paid 
Necessary expenses availability. (See APPROPRIATIONS, Availability, 
Expenses incident to specific purposes, Necessary expenses) 
Obligation 
Beyond fiscal year availability. (See APPROPRIATIONS, Fiscal year, 
Availability beyond) 
Contracts 
Future needs 
Rule that contracts executed and supported by fiscal year appropria- 
tions may only be made within period of obligation availability and must 
concern bona fide need arising within the period of that availability is 
not applicable to procurement by Government Printing Office from 
revolving fund specifically exempted from fiscal year limitation_- 
Section 1311, Supplemental Appropriation Act, 1955 
Federal grants-in-aid, etc. 
Transfer of obligated funds 
Los Angeles County and University of Southern California (USC) 
jointly filed an application for construction of Cancer Hospital and 
Research Institute. Grant from National Cancer Institute (NCI) was 
approved for the Research Institute, which was to be operated by USC, 
while the Hospital was to be paid for and run by the County. Due to 
Federal accounting requirements, grant was issued solely to the County, 
which subsequently decided not to construct the Hospital. Should NCI 
determine that, as to the Research Institute, the original joint applica- 
tion and a revised application proposed by USC are comparable and 
that the need for the facility still exists, NCI may “replace’’ the County 
with USC as the grantee and charge the original appropriations, even 
though they otherwise would be considered to have lapsed_- - 
What constitutes appropriated funds 
Commissary surcharge funds 
Where statute authorizes imposition of surcharge on sales of goods 
sold in commissaries and provides for specific use of funds collected, such 
funds are appropriated and subject to settlement by General Accounting 
Office (GAO). Therefore, GAO will consider bid protest involving pro- 
curement funded by commissary surcharge fund. Prior decis‘ons are 
overruled. _ _ __ 


279-723 O- 79 -9 
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ARBITRATION 

Award 

Collective bargaining agreement 

Violation 
Agency implementation of award 

Arbitrator awarded backpay to two employees based on provision in 
negotiated agreement requiring a temporary promotion when an em- 
ployee is assigned to higher grade pos tion for 30 or more consecutive 
work days. Award may be ‘mplemented since arbitrator reasonably con- 
cluded that agency violated agreement in assigning higher grade duties 
to grievants for over 30 days. Award is consistent with prior General 
Accounting Office decisions and does not conflict with rule against retro- 
active entitlements for classification errors__ 

Wage increases 

Retroactive 

Retroactive wage adjustments for Federal wage board employees 
which are not based upon a Government “wage survey,” but rather on 
negotiations and arbitration under a 1959 basic bargaining agreement, 
are not governed by 5 U.S.C. 5344 as added by section 1(a) of Public 
Law 92-392, section 9(b) of that law preserving to such employees their 
bargained for and agreed to rights under that basic bargaining agree- 
ment........ 


ARCHITECT AND ENGINEERING CONTRACTS (See CONTRACTS, ARCHI- 
TECT, engineering, etc., services) 


ARMED SERVICES PROCUREMENT REGULATION 

Mobilization and Preparatory Work Clause 

Special equipment 

Acquisition 
Cost allowability, etc. 
Construction contracts 

Procuring agency, under Armed Services Procurement Regulation, 
has discretion to determine amount and kind of equipment which may 
be included in and paid for as mobilization and preparation cost. Argu- 
ments that Government may have to divert funds, pay interest on 
amounts due, or terminate before completion of contract are based on 
events which may or may not occur, and do not affect legality of pro- 
posed @wards - 22.2.6... 
Progress payment clause 

Inclusion of total performance or payment bond premiums in first 

payment 

Reimbursement to Government contractors of the total amount 
of paid performance and payment bond premiums in the first progress 
payment can be authorized by amending the relevant Armed Services 
Procurement Regulation and Federal Procurement Regulations clauses 
to specifically so provide. Such reimbursements are not payments for 
future performance, but are reimbursements to the contractor for his 
costs in providing a surety satisfactory to the Government as required 
by law, and therefore, are not prohibited by 31 U.S.C. 529. Prior Comp- 
troller General decisions, clarified 
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ATTORNEYS 

Fees 

Agency authority to award 

The Federal Trade Commission has discretion to determine eligibility 
for reimbursement of costs of participation in its rulemaking proceedings, 
including ‘‘reasonable attorneys fees’’ under 15 U.S.C. 57a(h)(1) (1976). 
However, payment of an amount in excess of the costs actually incurred 
for legal services is not authorized, even though the participant utilized 
“house counsel”’ whose rate of pay is lower than prevailing rates 

Claims. (See CLAIMS, Attorneys’ fees) 

Employee litigation 

Funds appropriated to the Bureau of Alcohol, Tobacco and Firearms 
may not be used to pay attorney’s fees of one of its inspectors charged 
with reckless driving. Attorney’s fees and other expenses incurred by 
the employee in defending himself against traffic offenses committed by 
him (as well as fines, driving points and other penalties which the court 
might impose) while in the performance of, but not as part of, his official 
duties, are personal to the employee and payment thereof is his personal 
responsibility ____-__- s 


Employee transfer expense. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses, Attorney fees) 
Judgment award 
Counsel for plaintiff-class in March v. United States, 506 F. 2d 1306 
(D.C. Cir. 1974), is not entitled to be paid the 2 percent counsel fee 
awarded to him in March, when the claims of individuals who ‘opted 
out”? of March are paid administratively. The rule that a party who 
creates or protects a “common fund” is entitled to counsel fees is not 
controlling here since the claimants herein are barred from recovery 
from the fund that counsel created in March____-__..--------------- 
Suits against officers and employees 
Official capacity 
Federal meat inspector was sued by supervisor for libel and malicious 
defamation for certain allegations contained in letters the inspector 
wrote to various public officials. Claim for reimbursement of inspector’s 
legal fees may not be allowed in the absence of determinations that acts 
of inspector were within scope of official duties and that representation 
of inspector was in interest of United States. J. N. Hadley, 55 Comp. 
TGTb: AUN: (GU IRUIOOD 8 2 etter Bes me eee ac 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic 
Data Processing Systems) 


BIDDERS 

Anticipated profits 

Unsuccessful bidders. (See BIDDERS, Unsuccessful, Anticipated 

profits) 

Collusion 

Collusive bidding. (See BIDS, Collusive bidding) 

Generally, (See BIDS, Collusive bidding) 

Multiple bidding. (See BIDS, Multiple) 
Post-bid-opening agreements 

Effect on bid 

Mere fact that bidder enters into post-bid-opening agreement to obtain 
needed resources is not reason in itself to reject bid, unless effect of agree- 
ment is to cause bidding entity to ‘‘no longer exist’’ and to cause effective 
transfer of bid to nonbidding entity 
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BIDDERS—Continued 
Post-bid-opening agreements—Continued 


Standards 
Since bidding entity has no formal plans to dissolve and because 
entity may possibly do some business in its own name in the future so 
long as it does not compete with Bendix Corporation, infusion of re- 
sources from Bendix Corporation to bidding entity may be recognized 
in determining bidding entity’s responsibility ; Soo’ 
Qualifications 
Manufacturer or dealer 
Administrative determination 
Labor Department review 
Ground of protest alleging that bidder is not “regular dealer or manu- 
facturer” will not be considered siace responsibility for deciding ‘‘regular 
dealer or manufacturer” status is vested in contracting officer and De- 
partment of Labor. 22. ......-: we fe NS aa ee 
Small business concerns 
Responsibility 
Conclusive determination 
Vested in SBA 
Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and perseverance is 
dismissed since, pursuant to recent amendment of Small Business Act, 
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred 
for final disposition by Small Business Administration_______.____-_-~-- 
Responsibility v. bid responsiveness 
Bidder ability to perform 
Invitation for bids provision that successful bidder shall meet all 
requirements of Federal, State, or City codes pertains to bidder respon- 
sibility, not bid responsiveness, since it concerns bidder’s legal authoriza- 
tion to perform resulting contract... ......-.---.<<+..L-2Snee teeeue 
Information 
Essentiality 
General Accounting Office finds that questioned bid contains uncon- 
ditional commitment to furnish that which procuring agency requires 
contrary to assertion that bid is nonresponsive- --_-.-.-_------------ 
Submission of test data 
Purpose 
Competency of bidder to perform 
Invitation requirement for submission of test data to enable grantee 
to determine “competency” of bidder to perform contract relates to 
bidder responsibility, and bidder’s alleged failure to furn’sh complete 
test data with bid does not render bid nonresponsive________---------- 
Unsuccessful 
Anticipated profits 
Claim for anticipated profits and for cost of pursuing bid protest is 
rejected 
BIDS 
Acceptance 
Failure to furnish information not necessary for bid evaluation 
Where solicitation language does not require submission of information 
concerning preventive maintenance prior to award, bidder’s insertion 
of bid price in invitation for bids for such maintenance constitutes an 
offer to provide the required maintenance and acceptance of bid results 
in binding obligation to perform in accordance with Government’s 
requirements 


125 





INDEX DIGEST 


BIDS—Continued 
Acceptance time limitation 
Extension 
Procuring activity is not precluded from making multiple awards where 
solicitation expressly reserves Government’s right to do so and bidder 
does not qualify its bid for consideration only on “all-or-none”’ basis. 
Agency’s requests for extensions of bid acceptance period were not 
inconsistent with provision to make multiple awards, and extensions 
granted, without limiting language to the contrary, preserve Govern- 
ment’s right to so award intact. % di 
After expiration 
Acceptance of renewed bid 
Effect on competitive system 
A bid, once expired, may be accepted when revived by bidder provided 
such acceptance does not compromise integrity of competitive bidding 
system _ ie . ¥ 
Initial refusal and delay in reviving low bid 
Award to second low bidder v. solicitation cancellation 
Where low bidder initially refused to revive its expired bid, unless bid 
was corrected upward because of mistake, bid may not be accepted sub- 
sequently when bidder decides to waive its mistake. Award, if otherwise 
proper, may be made to second low bidder whose bid was promptly re- 
vived at request of agency_ 2 ee 
Reinstatement of canceled IFB 
Bidder’s option to accept award 
Invitation for bids (IFB) provided that performance period was from 
March 15, 1977, or 5 days after award, if later, until March 14, 1978. 
Bidder confirmed bid on August 15, 1977, after General Accounting Office 
(GAO) decision upholding its preaward bid protest and during GAO re- 
view of another firm’s request for reconsideration of that decision, on 
condition that award be for performance period of 1 year from award. 
-Bid was thereby rendered ineligible for acceptance, since award of con- 
tract pursuant to advertising statutes must be on same terms offered al! 
bidders, and various IFB clauses cited by bidder concern post-award 
situations _ __- epbraseica ail idee ici bee 
Aggregate v. separable items, prices, etc. 
Failure to bid on all items 
Fact that bidder may not have received one page of amendment, and 
therefore omitted price for mandatory item, does not warrant acceptance 
of bid with omitted price- = : Bs 
Anticipated profits 
Unsuccessful bidders. (See BIDDERS, Unsuccessful, Anticipated 
profits) 
Bidders 
Generally. (See BIDDERS) 
Cancellation. (See BIDS, Discarding all bids) 
Collusive bidding 
Allegations unsupported by evidence 
Affidavits stating belief that firm bidding both as subcontractor and as 
member of joint venture, without informing competitors of dual role, 
improperly attempted to influence bid prices, are not sufficient to over- 
come affidavits denying such intent. General Accounting Office (GAO) 
therefore does not object to award to joint venture. If protester has 
further evidence of collusion or false certification of Independent Price 
Determination, it should be submitted to procuring agency for possible 
forwarding to Department of Justice under applicable regulations 
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BIDS—Continued 
Competitive system 
Equal bidding basis for all bidders 
Bidders’ superior advantages 
Invitation for bids (IFB) may permit waiver of technical data require- 
ment for bidders who had furnished such data under prior contracts even 
though not specifically authorized by Armed Services Procurement Reg- 
ulation___ _- : esd SP Se. en ee ee 
Prior producer’s competitive advantage 
Waiver of technical data under terms of IFB is not improper even 
though it clearly results in substantial competitive advantage to bidder-- 
Federal aid, grants, etc. 
Bid responsiveness 
Compatibility with State laws 
Grantee’s decision to reject all bids received, two being nonresponsive 
and one unreasonably priced, and negotiate on price only was proper 
under Federal Management Circular 74-7, attachment O and applicable 
Massachusetts law. Grantee did not have to revise specifications and 
readvertise procurement as grantee had determined specifications con- 
stituted minimum needs-_- - 


Negotiated contracts. (See CONTRACTS, Negotiation, Competition) 
Specifications 
Conformance of bids 
Requirement in Federal procurements 
While award of contract to bidder which submitted nonconforming 
bid samples on belief that bidder’s production items would comply with 


solicitation specifications follows agency’s internal regulations, such 
procedures violate statutory and regulatory requirements that award be 
made to responsible bidder whose bid conforms to the solicitation. 41 
U.S.C. 253(b) (1970) 
Restrictive 
Award of contract was improper where actions of contracting agency 
were tantamount to waiver of clause requiring bidders to offer a “stand- 
ard commercial product.’’ However, in view of extent to which contract 
has been performed, General Accounting Office concludes that it would 
not be in Government’s best interests to terminate contract for 
convenience__._......._- y iit an nn SA Bee 
Waiver of descriptive data requirement. (See CONTRACTS, Specifi- 
cations, Descriptive data, Waiver of requirement) 
Contracts 
Generally. (See CONTRACTS) 
Discarding all bids 
Compelling reasons only 
An invitation for bids which solicits bids on four alternate methods of 
performance, without indicating method of selecting among alternates, 
should not be resolicited where bid selected by grantee for award is low 
under any one of the four 
Cost factors 
Data, rights, etc. acquisition 
Not provided for in invitation 
Failure of a solicitation to provide for specific acquisition of unlimited 
rights in technical data is a ‘“‘compelling reason” to cancel an invitation 
for bids after bids are opened where record supports procuring activity’s 
determination that award thereunder to low bidder would not serve 
actual needs of Government because all cost factors to Government 
were not provided for in original solicitation 
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BIDS—Continued 
Discarding all bids—Continued 
Prices excessive 
Determination to cancel small business set-aside and resolicit with 
full competition on basis that all responsive bids were unreasonably 
priced and adequate competition was not achieved is within discretion of 
contracting officer and will not be disturbed absent showing of abuse of 
discretion and Jack of reasonable basis for decision, which has not been 
shown here_ _ __- 3 
Reinstatement 
General Accounting Office direction 
Bidder’s option to accept award 
Although bids under canceled IFB expired during GAO consideration 
of protest against cancellation, where GAO decision recommends re- 
instatement of IFB, successful bidder may still, at its option, accept 
award thereunder 
Resolicitation 
Auction atmosphere not created 
Cancellation of solicitation after bid opening and subsequent resolic ta- 
tion do not create ‘‘auction’”’ atmosphere where solicitation was properly 
‘anceled due to unreasonable prices and lack of adequate competition __ 234 
Small business set-asides. (See CONTRACTS, Awards, Small business 
concerns, Set-asides, Withdrawal) 
Evaluation 
Aggregate v. separable items, prices, etc. 
Subitems 
Invitation for bids provided spaces to insert prices for extended price, 
unit price and subunit price. Although award was based only on evalua- 
tion of extended and unit price, subunit price may not be ignored, since 
it cannot be determined from bid which price is correct __ ps2 aert 
Bidders’ superior advantages 
Invitation for bids (IF B) may permit waiver of technical data require- 
ment for bidders who had furnished such data under prior contracts 
even though not specifically authorized by Armed Services Procurement 
Regulation: _ _- pytttese! PS ae 6 ee se Ae ye ae ere oo 
Conformability of equipment, etc. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 
Cost estimates 
The fact that invitation for bids (IFB) pricing structure places risk 
on the bidder does not render IFB improper, since bidders are expected 
to take risks into account in formulating their bids es 
Costs 
Storage-time related costs 
Not for consideration 
Not listed in IFB 
Contrary to protester’s ‘nsistence, storage-time related costs could 
not be considered as evaluation standards because they were not listed 


in IFB_ 3 oe 5 : ‘ jt gee 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions 
Information 
Failure to furnish 
Failure of selected bidder to quote early delivery dates under “storage 
credits” pricing option is not significant since blanks provided for inser- 
tion of dates applied only to “‘non-storage credits” bidders and procuring 
agency did not need early delivery dates to evaluate bids. Further, IFB 
contained no indication of relative preference of bid depending on date 
of early delivery. Moreover, in absence of dates bidder is obligated to 
deliver at an indefinite date prior to required delivery dates which is 
still most advantageous to the Government-__ 
Determinable factors requirement 
Failure to list in solicitation 
Not prejudicial to protester 
While solicitation failed to set forth objectively determinable evalua- 
tion factors, protester was not prejudiced thereby - 
Disclosure of evaluation factors 
Failure 
Not prejudicial to protester 
Protester was not prejudiced by Air Force’s failure to disclose that 
award under “‘storage credits” pricing option might be decided, in part, 
by results of “storage credits’? bids under other solicitations. Moreover, 
since Government could not disclose Government’s cost estimate of con- 
struction of storage facility to be built by use of offered storage credits, 
and given clear right of Government to determine reasonableness of sub- 
mitted bids by appropriate information, use of separate bidding results 
to determine award is not objectionable. Analogy is made to “stepladder”’ 
bidding procedure 
Discount provisions 
Discount not evaluated 
Insertion of the term “NET 10 PROXIMO” under the prompt pay- 
ment discount section of successful bidder’s offer means “payment due 
10th of next month” and is construed merely as an indication that a dis- 
count is not offered rather than as an exception to the IFB__ 
Erroneous 
Illegal award. (See CONTRACTS, Awards, Erroneous) 
Estimates 
Requirements contracts 
Estimated peak monthly requirements (KPMR) for items were not 
halved when items were divided into set-aside and non-set-aside por- 
tions, but rather total EPMR was listed as EPMR of each subitem. 
Invitation for bids (IFB) required that offeror’s listed monthly supply 
potential must be able to cover total EP Mi?’s for which offeror was low. 
Therefore, it was improper and not consistent with IFB to total EPMR’s 
for subitems in bid evaluation___- 
Factors not listed in invitation 
Failure to consider present value of money factors or residual values 
in determining low bidder under lease/purchase alternatives is proper 
where invitation for bids (IFB) does not include such factors for evalua- 
tion. In advertised procurements, if any factors other than bid price 
are to be considered in determining low bidder, IFB must advise of 
such factors 
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BIDS—Continued 
Evaluation—Continued 

Manning levels 

Use of “award amount”’ (fee) provisions in advertised procurement for 
mess attendant services is proper where agency obtains necessary Armed 
Services Procurement Regulation deviation for this purpose_____- 

Options 

Price omission 

Both invitation for bids’ (IFB) ‘‘Schedule”’ and “Storage Facilities” 
provisions clearly provided that Air Force might award under “‘storage 
credits” pricing option notwithstanding lack of mention of pricing 
option in IFB clause entitled “Evaluation Factors For Award.” 

Point system 

Negotiation. (See CONTRACTS, Negotiation) 

Samples 

Bid samples furnished without interior graining, not listed as sub- 
characteristic of prescribed “interior appearance”’ criterion, could not 
be evaluated as required by solicitation for neatness and smoothness of 
interior appearance because samples could not demonstrate that with 
addition of graining bidder’s product would retain requisite appearance. 
Procuring activity lacked reasonable basis to conclude samples complied 
with solicitation’s subjective characteristics and was required to reject 
bid as nonresponsive to solicitation - - ~~ ___ % 

Assertion that protester previously furnished ac ceptable bid samples 
to procuring activity does not determine acceptability of samples sub- 
mitted in response to instant solicitation, nor does acceptance of items 
on a prior contract bind agency to accept nonconforming items under a 
subsequent contract__-_-__- oe. 

Protest against rejection of bid as nonresponsive » bee ause bid samples 
were found not to comply with objective characteristics listed in invita- 
tion for bids (IFB) is denied. Invitation for bids advised that noncon- 
forming samples would require rejection of bid, tested samples mani- 
fested condition proscribed by IFB specification, and protester did not 
show its samples were not fairly evaluated by procuring activity_ 

Storage time-related costs. (See BIDS, Evaluation, Costs, Storage-time 

related costs) 
Invitation for bids 
Cancellation 
Erroneous 
Reinstatement recommended 

An invitation for bids which solicits bids on four alternate methods 
of performance, without indicating method of selecting among alter- 
nates, should not be resolicited where bid selected by grantee for award is 
low under any one of the four____ ; oe = ae 

Resolicitation 
Two-step procurement 

Failure of a solicitation to provide for specific acquisition of unlimited 
rights in technical data is a “compelling reason’ to cancel an invitation 
for bids after bids are opened where record supports procuring activity’s 
determination that award thereunder to low bidder would not serve 
actual needs of Government because all cost factors to Government were 
not provided for in original solicitation _ = : E a eae 
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BIDS—Continued 
Invitation for bids—Continued 
Clauses 
Bid Equalization Factor 
Two-step procurement 
Step-one application propriety 
Bid evaluation factors normally should be set forth only in Invitation 
for Bids (IFB) issued under step two. Here, however, Bid Equalization 
Factor Clause so related to technical requirement in step one for bench- 
marking that it was necessary for VA to set it out in step one 
Pricing structure 
Risk 
The fact that invitation for bids (IFB) pricing structure places risk 
on the bidder does not render IFB improper, since bidders are expected 
to take risks into account in formulating their bids___-____._________- 
Requirements 
Submission of test data 
Invitation requirement for submission of test data to enable grantee 
to determine “competency” of bidder to perform contract relates to 
bidder responsibility, and bidder’s alleged failure to furnish complete 
test data with bid does not render bid nonresponsive 
Labor stipulations. (See CONTRACTS, Labor stipulations) 
Late 
Mishandling determination 
Telegraphic modifications. (See BIDS, Late, Telegraphic modifica- 
tions, Mishandling by Government) 
Telegraphic modifications 
Delay due to Western Union 
Failure to use tie-in line to installation 
Erroneous information provided by agency and agency’s acceptance 
of telegraph company’s delivery by telephone did not constitute Govern- 
ment mishandling solely responsible for or the paramount reason for 
untimely receipt of telegraphic bid modification where telegram was 
qualified on its face as official Government business and telegraph 
company should have been aware of existence of its own tie-in line to 
Govermmentinsiameations «0.52. 2) bee Pe cs ee oer ee 
Delivered subsequent to bid opening 
Telephone notification received prior to bid opening 
Bid modification was untimely where telegram was received after bid 
opening, notwithstanding fact that agency had received telephone call 
from telegraph company prior to bid opening indicating that bidder was 
MOUN VME TN IG an oo be ce oe ee Bowes pas 
Transmission by other than mail 
Improper Government action 
Commercial carrier attempted to deliver protester’s bid to office 
designated in invitation for bids for receipt of hand-delivered bids. 
Government personnel directed carrier to deliver bid to Central Re- 
ceiving Warehouse instead and, consequently, bid was ‘‘late.’’ Since bid 
was late due to improper Government action, and protester’s bid was in 
Government hands before bid opening, protester’s bid was properly for 
consideration _ _ _ _ 
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BIDS—Continued 


Mistakes 


Contracting officer’s error detection duty 
Error alleged after award. (See CONTRACTS, Mistakes, Con- 


tracting officer’s error detection duty) 
Correction 
After bid opening 
Rule 
Erroneous bid should not have been corrected, since cost proposal 
for items omitted from bid price was prepared after bid opening and 
correction would be recalculation of bid to include factors not: originally 
Ocenia ae OL peg Ses oa ie See oe 
Denial 
Waiver of correction 
Where low bidder initially refused to revive its expired bid, unless 
bid was corrected upward because of mistake, bid may not be accepted 
subsequently when bidder decides to waive its mistake. Award, if other- 
wise proper, may be made to second low bidder whose bid was promptly 
revived at request of agency- 
Intended bid price 
Established in bid 
Correction of mistake in bid will be permitted where bidder’s work- 
sheets clearly show that bidder made a mathematical error in transferring 
subtotal for equipment and miscellaneous work from bid worksheet to 
final summary sheet. Questions raised concerning portions of bidder’s 
worksheets which have no relation to type of error alleged do not pre- 


clude correction where clear and convincing evidence establishes mistake 
and attual bidjintended. ... 2.22222... 
Price 


Subitems 

Invitation for bids provided spaces to insert prices for extended price, 
unit price and subunit price. Although award was based only on evalua- 
tion of extended and unit price, subunit price may not be ignored, since 
it cannot be determined from bid which price is correct 

Recalculation of bid 

‘*Rounding off’’ corrected price 

Upon correction of mistake in bid, where bidder initially “rounded 
off’ total bid price in submitting its bid, corrected total bid price is also 
subject to adjustment to reflect ‘‘rounding off”’_______.____-_______-- 

Responsiveness determination 

Mistake in bid rules may be applied only when bid is responsive and 
otherwise for acceptance, not to correct price omission ____-_______--- 
Multiple 

Propriety 

Affidavits stating belief that firm bidding both as subcontractor and 
as member of joint venture, without informing competitors of dual role, 
improperly attempted to influence bid prices, a'e not sufficient to over- 
come affidavits denying such intent. General Accounting Office (GAO) 
therefore does not object to award to joint venture. If protester has 
further evidence of co lusion or false certification of Independent Price 
Determination, it should be submitted to procuring agency for possible 
forwarding to Department of Justice under applicable regulations______ 
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BIDS—Continued 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Prices 


Cost, etc., data 

Failure to consider present value of money factors or residual values 
in determining low bidder under lease/purchase alternatives is proper 
where invitation for bids (IFB) does not include such factors for evalua- 
tion. In advertised procurements, if any factors other than bid price are 
to be considered in determining low bidder, IFB must advise of such 
factors « 022. 

Item omission 


When contracting officer cannot determine, from pattern of pricing 
in bid as submitted, what price bidder intended for omitted item, price 
may not be supplied after opening- ---_----- 

Reasonableness 

Administrative determination 


Determination to cancel small business set-aside and resolicit with 
full competition on basis that all responsive bids were unreasonably 
priced and adequate competition was not achieved is within discretion 
of contracting officer and will not be disturbed absent showing of abuse 
of discretion and lack of reasonable basis for decision, whlch has not 
been shown here___-_----_- Raat 
Protests. (See CONTRACTS, Protests) 
Rejection 

Nonresponsive 

Information requirements 
Descriptive data 


Invitation for bids contained brand name or equal clause providing 
that if bidder proposed furnishing equal product bid must contain suf- 
ficient descriptive data to evaluate it. Where bidder furnished no des- 
criptive data, furnishing similar product to agency under previous solici- 
tation is not acceptable substitute for descriptive data requirement, and 
bid was properly rejected as nonresponsive 

Sample requirements 
Nonconformance 

Agency’s favorable consideration of bid samples furnished with note 
stating that although samples’ interior did not comply with solicitation 
production items would conform to specification, is tantamount to 
allowing bidder to submit additional samples after bid opening and 
violates rule that bid may not be altered after bid opening to make it 
responsive to solicitation _ — HG ches Reh tad gi ta a 
Requests for proposals. (See CONTRACTS, Negotiation, Requests for 

proposals) 
Responsiveness 

Discount information 

Insertion of the term ‘NET 10 PROXIMO” under the prompt pay- 
ment discount section of successful bidder’s offer means ‘‘payment due 
10th of next month” and is construed merely as an indication that a 
discount is not offered rather than as an exception to the IFB 

Responsiveness v. bidder responsibility 

General Accounting Office finds that questioned bid contains uncon- 
ditional commitment to furnish that which procuring agency requires 
contrary to assertion that bid is nonresponsive - - 





INDEX DIGEST 


BIDS—Continued 
Small business concerns 
Contract awards. (See CONTRACTS, Awards, Small business con- 
cerns) 
Sole source procurement. (See CONTRACTS, Negotiation, Sole—source 
basis) 
Specifications. (See CONTRACTS, Specifications) 
Two-step procurement 
First step 
Testing requirements. (See CONTRACTS, Negotiation, Two-step 
procurement, First step, Benchmark testing) 
Second step 
Advertising v. negotiation 
Record indicates only one step-one offeror was benchmarked. Since 
FPR provides for discontinuance of two-step method of procurement 
after evaluation of step-one technical proposals, VA should consider 
cancellation of IFB issued under step two and instead negotiate price 
Wite GmNtTOMOROr 22 22. a es Se ee oy eee ee 
Unbalanced 
Responsiveness of bid 
Installation costs of telephone equipment are expenses properly in- 
curred during fiscal year in which contract was awarded and properly 
could be paid from annual appropriation available for such purpose for 
that fiscal year; however, had bidder unbalanced its bid by including 
the capital cost of its equipment in the installation cost, contracting 
officer would not be authorized to accept the bid because such costs 
would be far in excess of reasonable value of the installation services 
performed and payment would be in violation of 31 U.S.C. 529_____- 


BOARDS, COMMITTEES AND COMMISSIONS 

Members 

Holding over beyond expiration of term 

Commissioner was appointed to serve for 2-year period on newly 
created Commodity Futures Trading Commission. Upon expiration of 
that period no successor was RS Commission asks whether hold- 
over provision of 7 U.S.C. 4a(a)(B) applies to commissioners first 
appointed to serve immediately following creation of Commission. Pur- 
pose of holdover provision is to avoid vacancies which may prove dis- 
ruptive of Commission work. Thus, holdover provision does apply to 
those commissioners first appointed to the Commission__-_--_-~------- 

Commissioner of Commodity Futures Trading Commission continued 
to serve beyond expiration of fixed period of appointment on April 14, 
1977, pursuant to holdover provision of 7 U.S.C. 4a(a)(B). Commis- 
sioner’s entitlement to compensation after expiration of first session of 
95th Congress is questioned since statute provides that a commissioner 
may not continue to serve “beyond the expiration of the next session of 
Congress subsequent to the expiration of said fixed term of office.”’ The 
word “next” before “session”’ refers to the adjournment of a subsequent 
session of Congress. Therefore, the Commissioner may be compensated 
until expiration of the 2d session of the 95th Congress, or appointment 
and qualification of successor, whichever event occurs first 
National Commission on Observance of International Women’s Year. 

(See NATIONAL COMMISSION ON OBSERVANCE OF INTERNA- 

TIONAL WOMEN’S YEAR) 
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BONDS 
Performance 
Miller Act coverage 
Unauthorized bond submitted 
Government liability 
Even if Government negligently fails to insure that Miller Act bonds 
are filed with construction contract, unpaid supplier’s remedy lies against 
prime contractor and not the Government 
Premium payment 
Inclusion in first progress payment 
Reimbursement to Government contractors of the total amount of 
paid performance and payment bond premiums in the first progress 
payment can be authorized by amending the relevant Armed Services 
Procurement Regulation and Federal Procurement Regulations clauses 
to specifically so provide. Such reimbursements are not payments for 
future performance, but are reimbursements to the contractor for his 
costs in providing a surety satisfactory to the Government as required 
by law, that therefore, are not prohibited by 31 U.S.C. 529. Prior 
Comptroller General decisions, clarified ___-_-___-_---- Su cata ne see 


BUY AMERICAN ACT 

Contracts 

Provisions of Act not applicable to grantee contracts 

The Buy American Act (41 U.S.C. 10 (1970)) provisions do not apply 
to contracts made by grantees 
Small business concerns 

Effect of appropriation prohibition 

Price differential prohibition v. preference for domestic products 

Prohibition, contained in Department of Defense (DOD) Appropria- 
tion Act, of payment of contract price differential for relieving economic 
disclocations must be given effect notwithstanding earlier amendments 
to Small Business Act which allows such price differentials to be paid_- 

Prohibition of payment of price differential for relieving economic 
dislocations does not conflict with Buy American Act preference for 
domestic over foreign made products. While an award to a labor surplus 
area firm in accordance with Buy American Act preference serves to 
relieve economic dislocations, the price differential is paid for the pur- 
pose of preferring domestic products and not to relieve economic dis- 
NOORIONE So once at ee sa ae are docks en 


CLAIMS 

Attorneys’ fees 

Authority 

Army members involuntarily separated from but later retroactively 
restored to active duty by administrative record correction action (10 
U.S.C. 1552 (1970)) thereby become entitled to retroactive payment of 
military pay and allowances; however, they do not gain entitlement to 
either reimbursement of legal fees incurred in the matter or damages 
based on a tort theory of wrongful separation from active duty 

Counsel for plaintiff-class in March v. United States, 506 F. 2d 1306 
(D.C. Cir. 1974), is not entitled to be paid the 2 percent counsel fee 
awarded to him in March, when the claims of individuals who “opted 
out” of March are paid administratively. The rule that a party who 
creates or protects a “common fund’’ is entitled to counsel fees is not 
controlling here since the claimants herein are barred from recovery 
from the fund that counsel created in March 
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CLAIMS—Continued 
By Government 
Collection. (See DEBT COLLECTIONS) 
Correction 
Limitation 
Travel voucher errors 
Administrative correction Page 
Agencies may administratively correct travel vouchers with under- 
claims not exceeding $30. Overelaims in any amount may be adminis- 
tratively reduced. 36 Comp. Gen. 769 and B-131105, May 23, 1973, 
MIOGIMOG. 5s Se 1 Se Ae hes ils AAS oie tet eek ae 
Doubtful 
Submission to GAO 
Department of the Air Force asks whether an employee who submits a 
fraudulent claim may be refused access to the General Accounting 
Office (GAO) for purpose of settling his claim. Since GAO has authority 
to settle and adjust claims by the Government or against it, employee 
may submit claim to GAO even though it is considered fraudulent by 
his agency. Agency should expedite adjudication by using agency 
channels to send claim to GAO with its report_-____ Saar Se : 664 
False. (See FRAUD, False claims) 
Statute of limitations. (See STATUTE OF LIMITATIONS, Claims) 
Transportation 
Claim simultaneous with court action 
Res judicata doctrine applied after court adjudication 
When GAO makes no representations that it will consider a claim 
simultaneously submitted to it and a court of competent jurisdiction 
after the court has adjudicated the claim, GAO is not estopped from 
applying the doctrine of res judicata to the claim 
Household goods forwarders 
Shipment under a Government Bill of Lading (GBL) is a single cause 
of action, and when a court judgment pertains to a particular GBL, 
the General Accounting Office (GAO) is precluded from considering 
a subsequent claim on the same GBL under the doctrine of res judicala______-14 
Loss and damage claims 
Liability determination 
Prima facie case of liability of common carrier is established when 
shipper shows delivery to carrier at origin in. good condition and delivery 
by carrier at destination in damaged condition. Once prima facie case is 
established, burden of proof shifts to the carrier and remains there. To 
escape liability, carrier must show that loss or damage was due to one of 
the excepted causes and that it was free of negligence___._________---- 170 
Settlement 
Review 
Carrier allegations v. record 
In reviewing General Services Administration (GSA) settlements, Gen- 
eral Accounting Office must rely on written record and, in the absence 
of clear and convincing contrary evidence, will accept as correct facts in 
GSA’s administrative report. Carrier has burden of affirmatively proving 
UE CO een Se Ns a ea ene ek Sr ee renee 
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CLASSIFICATION 

Back pay 

Applicability 

imployee of Smithsonian Institution occupied position which the 
Civil Service Commission determined was erroneously included in the 
General Schedule and Commission instructed agency to classify position 
under Federal Wage System. Employee seeks backpay for period of 
erroneous classificati n. Claim may not be allowed as civil service regula- 
tions provide for retroactive effective date for classification only when 
there is a timely appeal which results in the reversal, in whole or in part, 
of a downgrading or other classification action which had resulted in 
the reduction of pay 


CLOTHING AND PERSONAL FURNISHINGS 

Special clothing and equipment 

Protective clothing 

Cooler coats and gloves 
Meat grader employees 
Agriculture Department 

Federal Labor Relations Council requests our ruling on the legality 
of a union-proposed bargaining agreement provision that would require 
Department of Agriculture to provide cooler coats and gloves as pro- 
tective clothing for meat grader employees. If the Secretary of Agricul- 
ture or his designee determines that protective clothing is required to 
protect employees’ health and safety, the Department may expend its 
appropriated funds for this purpose. Applicable law and regulations do 
not preclude negotiations on the determination 


COMMISSARIES (See POST EXCHANGES, SHIP STORES, ETC.) 
COMMISSIONS (See BOARDS, COMMITTEES AND COMMISSIONS) 
COMMODITY FUTURES TRADING COMMISSION 
Commissioners 
Holding over beyond expiration of term 
Compensation 
Commissioner of Commodity Futures Trading Commission con- 
tinued to serve beyond expiration of fixed period cf appointment on 
April 14, 1977, pursuant to holdover provision of 7 U.S.C. 4a(a)(B). Com- 
missioner’s entitlement to compensation after expiration of first session 
of 95th Congress is questioned since statute provides that a commis- 
sioner may not continue to serve “beyond the expiration of the next 
session of Congress subsequent to the expiration of said fixed term of 
office.”’ The word ‘‘next”’ before ‘‘session’’ refers to the adjournment of 
a subsequent session of Congress. Therefore, the Commissioner may be 
compensated until expiration of the 2d session of the 95th Congress, or 
appointment and qualification of successor, whichever event occurs first_ 


COMPENSATION 
Additional 
Supervision of wage board employees 
Conditions 
Decision in Billy M. Medaugh, 55 Comp. Gen. 1443 (1976) held that 
pay adjustment for General Schedule supervisor of wage board employee 
must be eliminated or. reduced when conditions prescribed in 5 U.S.C. 
5333(b) are no longer met. That holding is not to be implemented while 
Civil Service Commission reviews regulations to determine what regula- 
tory modifications may be needed to implement the decision 





INDEX DIGEST 


COMPENSATION—Continued 

Aggregate limitation 

Post differential payments 

Agency for International Development properly computed post differ- 
ential ceiling on biweekly, rather than annual, basis inasmuch as section 
552 of the Standardized Regulations requires implementation of the 
ceiling by reduction in the per annum post differential rate to a lesser 
percentage of the basic rate of pay than otherwise authorized. The rule 
that the method of computation prescribed for basic pay by 5 U.S.C. 
5504(b) shall be applied as well in the computation of aggregate com- 
pensation payments to officers and employees assigned to posts outside 
the United States who are paid additional compensation based upon a 
percentage of their basic compensation rates thus applies to post differ- 
ential payments under section 552- ___- Se ae ae ee ee 
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back pay) 
De facto status of employees. (See OFFICERS AND EMPLOYEES, De 

facto) 
Differentials 

Post. (See FOREIGN DIFFERENTIALS AND OVERSEAS ALLOW- 

ANCES, Post differentials) 

Duty performance 

Salary only of position to which appointed 

Employee of Smithsoinian Institution occupied position which the 
Civil Service Commission determined was erroneously included in the 
General Schedule and Commission instructed agency to classify position 
under Federal Wage System. Employee seeks backpay for period of 
erroneous classification. Claim may not be allowed as civil service 
regulations provide for retroactive effective date for classification only 
when there is a timely appeal which results in the reversal, in whole or in 
part, of a downgrading or other classification action which had resulted 
BURRITO IO oS ds. ell Bd hme ede Ao 
First-forty-hour employees. (See OFFICERS AND EMPLOYEES, Hours 

of work, Forty-hour week, First forty-hour basis) 
Increases. (See COMPENSATION, Promotions) 
Night work 

Regularly scheduled night duty 

Leaves of absence 

Employees who have regularly scheduled night shifts are charged 1 
hour of annual leave when they work only 7 hours on the last Sunday in 
April when daylight savings time begins. Alternatively, agency may, by 
union agreement or agency policy, permit employees to work an addi- 
tional hour on that day as method of maintaining regular 8-hour shift 
and normal pay. Administrative leave is not a proper alternative 
Overpayments 

Waiver. (See DEBT COLLECTIONS, Waiver) 
Overtime 

Day and week definitions 

In 42 Comp. Gen. 195 at 200 it was held, in regard to overtime of wage 
board employee under 5 U.S.C. 673c (now 5 U.S.C. 5544), that agency 
could regard any 24-hour period as “‘day.’’ That holding is applicable to 
General Schedule employees since provisions of 5 U.S.C. 5544 and 5 
U.S.C. 5542 are comparable 5 Ss cha ate src 


279-723 O - 79 - 10 
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COMPENSATION—Continued 
Overtime—Continued 


Fair Labor Standards Act 
Claims 
Settlement authority 
Authority of GAO to consider FLSA claims of Federal employees is 
derived from authority to adjudicate claims (31 U.S.C. 71) and authority 
to render advance decisions to certifying or disbursing officers or heads 
of agencies on payments (31 U.S.C. 74 and 82d). Nondoubtful FLSA 
claims may be paid by agencies. In order to protect the interests of 
employees, claims over 4 years old should be forwarded to GAO for 
recording_ 
Statute of limitations 
Certifying officer questions what is the statute of limitations on claims 
filed by Federal employees under Fair Labor Standards Act (FLSA). 
Although there is a time limitation on “actions at law’’ under FLSA, there 
is no statutory time limitation when such claims may be fied as claims 
cognizable by General Accounting Office (GAO). Therefore, time limit 
for filing FLSA claims in GAO is 6 years. 31 U.S.C. 7la and 237. __ 
Prevailing rate employees. (See COMPENSATION, Wage board em- 
ployees, Prevailing rate employees, Overtime) 
Standby, etc., time 
Work requirement 
Federal Aviation Administration employee assigned to 3-day work- 
week at remote radar site and required to remain at facility overnight 
for nonduty hours spanning workweek is not entitled to overtime com- 
pensation for standby duty for nonduty hours. Radar site was manned 
24 hours per day by on-duty personnel and there is no showing that 
employees were required to hold themselves in readiness to perform work 
outside of duty hours or that they were required to remain at the facility 
for reasons other than practical considerations of the facility’s geographic 
isolation and inaccessibility in terms of daily commuting 
Traveltime 
Administratively controllable 
On and after the effective date of the amendment to 5 U.S.C. 5542(b), 
January 15, 1968, diplomatic couriers’ officially ordered or approved 
“dead head”’ travel qualifies as hours of employment or work as travel 
incident to travel that involves the performance of work while traveling. 
It is not necessary to determine whether their travel results from an 
event which could not be scheduled or controlled administratively be- 
cause they are being credited with all officially ordered and approved 
actual travel time as pouch-in-hand time or ‘‘dead head’”’ time_ _ _ - 
Arduous conditions 
Diplomatic couriers’ travel with pouch-in-hand is travel involving 
the performance of work while traveling and is, therefore, hours of 
employment or work under 5 U.S.C. 5542(b) (2)(B). But their travel is 
not carried out under arduous conditions within the meaning of that 
provision since such travel is that imposed by ususually adverse terrain, 


severe weather, etc., and does not include travel by common carriers, 
including airlines _ - 
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COMPENSATION—Continued 
Overtime—Continued 


Work in excess of daily and/or weekly limitations 

In 32 Comp. Gen. 191 it was held that employees who worked two 
shifts which began within same 24-hour period in basic workweek could 
be paid for 2 days’ work at basic rate. That decision is no longer to be 
followed since 5 U.S.C. 5542 provides that hours in excess of 8 in day 
are overtime work. Therefore, Department of Agriculture employees 
whose workweek includes two shifts on Monday, 0001 to 0830, and 
2000 to 0430, are entitled to overtime compensation for hours worked 
in excess of 8 hours in 24-hour period agency treats as day___- 
Periodic step-increases 

Equivalent increases 

What constitutes 

Where an increase in pay on promotion constitutes an equivalent 
increase under 5 U.S.C. 5335(a)(3)(A) and Subchapter S4-8(b), FPM 
990-1, the effective date of such promotion would be the inception date 
for a new waiting period, and the fact that employee was demoted and 
returned to his former grade and step would not negate the promotion 
date as the inception date of that new waiting period for a periodic 
step-increase in the lower grade 

Waiting period commencement 

Promotion and demotion 

The rules governing waiting periods for step increases on resumption 
of former grade and step following a temporary promotion are not for 
application where an employee is demoted under an adverse action from 


a permanent promotion position and returned to his former grade and 
step in which he performed satisfactorily __ 
Premium pay 
Night work. (See COMPENSATION, Night work) 
Sunday work regularly scheduled 
Couriers 


The workweek of diplomatic couriers consists of the first 40 hours of 
employment or work in an administrative workweek beginning on 
Sunday. Therefore, work performed by them on Sunday falls within their 
basic workweek and although not regularly scheduled in the usual sense, 
may be compensated at Sunday premium rates up to 8 hours on and after 
the first day of the first pay period beginning after July 18, 1966, the 
effective date of the law authorizing such premium pay 

‘‘Eight-hour period of service’’ 
Effect of change to daylight saving time 

Employees who have regularly scheduled night shifts are charged 1 
hour of annual leave when they work only 7 hours on the last Sunday in 
April when daylight savings time begins. Alternatively, agency may, by 
union agreement or agency policy, permit employees to work an ad- 
ditional hour on that day as method of maintaining regular 8-hour shift 
and normal pay. Administrative leave is not a proper alternative 
Prevailing rate employees. (See COMPENSATION, Wage board em- 

ployees, Prevailing rate employees) 
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COMPENSATION—Continued 
Promotions 
Retroactive 
Administrative error 
Failure to carry out agency policy 
Decision in Billy M. Medaugh, 55 Comp. Gen. 1443 (1976) held that 
pay adjustment for General Schedule supervisor of wage board employee 
must be eliminated or reduced when conditions prescribed in 5 U.S.C. 
5333(b) are no longer met. That holding is not to be implemented while 
Civil Service Commission reviews regulations to determine what regula- 
tory modifications may be needed to implement the decision 
Temporary 
Detailed employees 
Arbitrator awarded backpay to two employees based on provision in 
negotiated agreement requiring a temporary promotion when an em- 
ployee is assigned to higher grade position for 30 or more consecutive 
work days. Award may be implemented since arbitrator reasonably con- 
cluded that agency violated agreement in assigning higher grade duties 
to grievants for over 30 days. Award is consistent with prior General 
Accounting Office decisions and does not conflict with rule against 
retroactive entitlements for classification errors____ i) Bhd De BRERA 
Department of Health, Education, and Welfare detailed employees to 
higher grade positions, but finds it difficult or impossible to show that 
vacancies existed. Claims of employees for backpay under Turner- 
Caldwell, 56 Comp. Gen. 427 (1977), may be considered without any 
finding of vacancies. It is not a condition for entitlement to a retroactive 
temporary promotion with backpay that there must have existed, at 
the time a detail was ordered, a vacant position to which the claimant 
was detailed. However, the position must be established and classified _- 
Retroactive application 
Employee, who was successively detailed to two higher grade positions, 
“an only be awarded retroactive temporary promotion and backpay for 
details extending more than 120 days, each detail being treated as a 
separate and distinct personnel action_- _- 
Rates 
Overseas Dependents School System 
Pub. L. 86-91 
Implementation 
Individuals who “opted out” of plaintiff-class in March v. United 
States, 506 F.2d 1306 (D.C. Cir. 1974), may be paid backpay in ac- 
cordance with the court’s interpretation of Public Law 89-391. However 
since these claims are being allowed administratively, and not under 
March, the statute of limitations contained in 31 U.S.C. 7la applies 
to limit recovery where applicable _ _ _ 
Removals, suspensions, etc. 
Back pay 
Entitlement 


District of Columbia Government employee was erroneously separated 
and later reinstated. He is entitled to backpay under 5 U.S.C. 5596, less 
amounts received as severence pay and unemployment compensation. 
Employee is also entitled to credit for annual leave earned during er- 
roneous separation. Maximum amount of leave is to be restored and 
balance is to be credited to a separate leave account. Deductions are 


also to be made from backpay for lump-sum payment of terminal 
leave 
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COMPENSATION—Continued 
Removals, suspensions, etc.—Continued 
Back pay—Continued 


Testan case 
Employee of Smithsonian Institution occupied position which the Civil 
Service Commission determined was erroneously included in the General 
Schedule and Commission instructed agency to classify position under 
Federal Wage System. Employee seeks backpay for period of erroneous 
classification. Claim may not he allowed as civil service regulations 
provide for retroactive effective date for classification only when there is 
a timely appeal which results in the reversal, in whole or in part, of a 
downgrading or other classification action which had resulted in the 
TEGUCUION OF DAY... 5.5 <u 2 ss.cu , 
Supervision of wage board employees 
Additional compensation. (See COMPENSATION, Additional, Super- 
vision of wage board employees) 
Traveltime 
Entitlement 
Couriers 
Diplomatic couriers’ travel with pouch-'n-hand is travel involving the 
performance of work while traveling and is, therefore, hours of em- 
ployment or work under 5 U.S.C. 5542(b)(2)(B). But their travel is 
not carried out under arduous conditions within the meaning of that 
provision since such travel is that imposed by unusually adverse terrain, 
severe weather, etc., and does not include travel by common carriers, 
including airlines _ - {tee ee E 3 i 
On and after the effective date of the amendment to 5 U.S.C. 5542(b), 
January 15, 1968, diplomatic couriers’ officially ordered or approved 
“dead head”’ travel qualifies as hours of employment or work as travel 
incident to travel that involves the performance of work while traveling. 
It is not necessary to determine whether their travel results from an 
event which could not be scheduled or controlled administratively be- 
cause they are being credited with all officially ordered and approved 
actual travel time as pouch-in-hand time or “dead head”’ time_- - - - _- 
Two work shifts beginning within same 24-hour period 
Overtime. (See COMPENSATION, Overtime, Work in excess of daily 
and/or weekly limitations) 
Wage board employees 
Increases 
Retroactive 
Union agreements 
Retroactive wage adjustments for Federal wage board employees 
which are not based upon a Government ‘‘wage survey,’ but rather on 
negotiations and arbitration under a 1959 basic bargaining agreement, 
are not governed by 5 U.S.C. 5344 as added by section 1(a) of Public 
Law 92-392, section 9(b) of that law preserving to such employees their 
bargained for and agreed to rights under that basic bargaining agree- 
ment. __ - -- rate S 
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COMPENSATION—Continued 
Wage board employees—Continued 
Prevailing rate employees 
Entitlement to negotiate wages 
Compliance with law and regulations requirement 
Section 9(b) of Public Law 92-392, August 19, 1972, 5 U.S. Code 5343 
note, governing prevailing rate employees, exempts certain wage setting 
provisions of certain bargaining agreements from the operation of that 
law. However, section 9(l)) does not exempt agreement provisions from 
the operation of other laws or provide independent authorization for 
agreement provisions requiring expenditure of appropriated funds not 
authorized by any law. Modified by 57 Comp. Gen. 575 and overruled in 
part by 58 Comp. Gen. — (B-—189782, Jan. 5, 1979)._...---.-_.__._- 
Implementation of decision 57 Comp. Gen. 259 (1978) is postponed 
until end of Second Session of 96th Congress. If Congress takes no 
action, General Accounting Office will apply decision to all agreements 
affected by 57 Comp. Gen. 259 (1978) at date of end of Second Session 
of 96th Congress. Overruled in part by 58 Comp. Gen. —— (B-189782, 
Jan. 5, 1979) 2 : : aetna es 
Overtime 
Meai periods 
Delayed or preempted 
Department of Interior questions whether it may pay prevailing rate 
employees who negotiate their wages at higher rate of pay than their 
hasie rate (penalty pay) during overtime where a scheduled meal period 
is delayed or preempted. In effect this added increment of pay during 
overtime would constitute a special type of overtime or ‘‘overtime on 
on top of overtime’”’ which is not authorized by 5 U.S.C. 5544. An act 
which is contrary to the plain implication of a statute is unlawful al- 
though neither expressly forbidden nor authorized. Luria v. United 
States, 231 U.S. 9, 24 (1913). Hence, it may not be paid. Modified by 
57 Comp. Gen. 575 and overruled in part by 58 Comp. Gen. — 
(B-189782, Jan. 5, 1979) : 
Work-free 
Department of Interior questions whether it may pay overtime com- 
pensation to prevailing rate employees, who negotiate their wages, for 
work-free meal periods during overtime or alternatively for meal periods 
preempted by overtime work when employees are credited with an 
additional 30 minutes of overtime after they are released from duty. 
Under 5 U.S.C. 5544, employees must perform substantial work during 
meal periods to be entitled to overtime compensation and no entitlement 
accrues after employees are released from work. Modified by 57 Comp. 
Gen. 575 and overru'ed in part by 58 Comp. Gen. —— (B-189782, 
Jan. 5, 1979)... = pce Wh: eo tt er ee eee 
Rate 
One and one-half times basic hourly rate 
Department of Interior questions whether it may pay prevailing rate 
employees, who negotiate their wages, overtime compensation at rates 
more than one and one-half of the basic hourly rate. Although computa- 
tation provision (1) of 5 U.S.C. 5544(a) states that overtime pay is to 
be computed at “not less than’? one and one-half the basic hourly 
rate, computation provisions (2) and (3) of 5 U.S.C. 5344(a) state that 
overtime pay is to be computed at one and one-half the basie hourly 
rate. Since provisions (2) and (3) were enacted by statute amending 
original statute enacting provision (1), 5 U.S.C. 5544 is construed 
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COMPENSATION—Continued 


as establishing the overtime pay rate at one and one-half the basic 
rate and a greater figure may not be used. Modified by 57 Comp. Gen. 
575 and overruled in part by 58 Comp. Gen. —— (B-189782), Jan. 5, 
Se hea ed as BG ete Se hea aa ae nba Kid tired es ede ee 

Supervision by classified employees. (See COMPENSATION, Addi- 

tional, Supervision of wage board employees) 

Waivers 

Prohibition 

Agency for International Development may not pay officers and 
employees less than the compensation for their positions set forth in 
the Executive Schedule, the General Schedule, and the Foreign Service 
Schedule. While 22 U.S.C. 2395(d) authorized AID to accept gifts of 
services, it does not authorize the waiver of all or part of the compensa- 
tion fixed by or pursuant to statute _ - 


CONCESSIONS 
Possessory interest 
Encumbrance 
Department of the Interior may revise National Park Service (NPS) 
standard concession contract language to allow new park concessioners 
to encumber the possessory interest in the concess‘on operation in 
order to provide collateral for loan used to purchase the concession 
operation. This practice is authorized by 16 U.S.C. 20e (1976) and 
would not be contrary to 16 U.S.C. 3 (1976), which provides for en- 
cumbrance of concessioner’s assets to finance expansion of existing 
facilities. Congress made it clear in enacting 16 U.S.C. 20e that posses- 
sory interest sanctioned by that section could be encuml ered for any 
purpose AMES. gE ES Ma is Ulisse See oa eyes 
CONDEMNATION PROCEEDINGS (See REAL PROPERTY, Acquisition, 
Condemnation proceedings) 
CONFERENCES 
National Women’s Conference 
National Commission on Observance of International Women’s Year. 
(See NATIONAL COMMISSION ON OBSERVANCE OF INTERNA- 
TIONAL WOMEN’S YEAR, National Women’s Conference) 


CONTRACTING OFFICERS 
Subjective judgment 
Supported by record 
Extent to which offeror’s proposed course of action was adequately 
justified in proposal is matter within subjective judgment of agency pro- 
curing officials, and record affords no basis for concluding that agency’s 
judgment that there was sufficient justification was unreasonable - - -_ ~~ 
CONTRACTORS 
Incumbent 
Competitive advantage 
Protester fails to show that RFP as issued contained inaccurate 
information giving incumbent contractor unfair competitive advantage. 
Thrust of protest is that protester was unfairly disadvantaged by lack 
of opportunity to revise its proposal after initial proposals were sub- 
mitted and it learned that 1 of 617 equipment items to be serviced had 
been removed. However, de minimis change did not require agency to 
amend RFP pursuant to ASPR 3-805.4(a) (1976 ed.), nor did agency 
err in making award on basis of initial proposals under ASPR 3-805.1(v) 
UA I ah eee gg ra gt es ee ce 370 
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CONTRACTORS—Continued 
Incumbent—Continued 
Competitive advantage—Continued 


Agency is not required to furnish production equipment to prospec- 
tive offerors to overcome competitive advantage of incumbent which 
already owns necessary equipment, since Government does not own such 
equipment and incumbent’s competitive advantage results from its 
prior contracting activity and not through any action of the Government_ 

Selection justified 

Delay and risk in training new contractor 

Sole-source award for technical services to incumbent contractor is 
justified where new contractor, in order to perform services adequately, 
would have to learn technical history previously available only to ineum- 
bent and agency cannot afford delay and risk involved in training a new 
contractor 
Responsibiiity 

Contracting officer’s affirmative determination accepted 

Allegation concerning bidder’s capacity to perform involves question of 
responsibility. While General Accounting Office (GAO) will review pro- 
tests involving agency determinations of nonresponsibility in order to 
provide assurance against arbitrary rejection of bids or proposals, affirm- 
ative determinations generally are not for review by GAO since such 
determinations are based in large measure on subjective judgments of 
agency oOfficials___ 

Determination 

Current information 


Where responsibility-type concerns such as prior company experience 
are comparatively evaluated in negotiated procurement, rule that re- 
sponsibility determinations should be based on most current information 
available is also for application_-_ 

Small business concerns 

Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and preseverance is dis- 
missed since, pursuant to recent amendment of Small Business Act, 
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred 
for final disposition by Small Business Administration__________—- ~~ -- 

CONTRACTS 
Advertising v. negotiation. (See ADVERTISING, Advertising v. nego- 
tiation) 
Appropriation obligation. (See APPROPRIATIONS, Obligation) 
Architect, engineering, etc., services 
Competitive advantage 
Unfair Government action 

Where one of three competing A—E firms had possession and knowledge 
of Master Plan containing basic design concepts for development of 
cemetery to which agency intended selected A—E firm’s design to con- 
form, failure of agency to inform other two firms of existence of Master 
Plan prior to discussions resulted in unfair competitive advantage to 
firm possessing Master Plan__....____.____- 
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CONTRACTS—Continued 


Architect, engineering, etc., services—Continued 

Procurement practices 

Brooks Bill applicability 
Equality of competition requirement 

Discussions required to be conducted by agency with three of most 
qualified firms in course of procurement of professional A—E services are 
part of statutory and regulatory procedures prescribing competitive 
selection process. It is fundamental to competitive A—E selection process 
that firms be afforded opportunity to compete on equal basis_______- ~~ 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 

Processing Systems) 

Awards 
Erroneous 
Evaluation improper 

Estimated peak monthly requirements (EPMR) for items were 
not halved when items were divided into set-aside and non-set-aside 
portions, but rather total EPMR was listed as EPMR of each subitem. 
Invitation for bids (IFB) required that offeror’s listed monthly supply 
potential must be able to cover total EPMR’s for which offeror was low. 
Therefore, it was improper and not consistent with IFB to total EPMR’s 
for subitems in bid evaluation___-_ 

Agency’s acquisition and evaluation of equipment furnished by firm 
deemed ineligible to compete on step-one RFTP and rejection of six 
proposals on basis of such evaluation constitute complete departure 
from RFTP evaluation criteria. Improper evaluation precluded 60 per- 
cent of offerors from competing on step-two solicitation to their prejudice. 
However, remedial action is not possible because of termination costs 
and urgency and gravity of program for which cameras are being 
purcenmee- .. LUceeoiech ot. s5usds 

Federal aid, grants, etc. 

Competitive bidding procedure 

General Accounting Office will take jurisdiction to review complaint 
against an award of a contract by grantee, which is recipient of Depart- 
ment of Housing and Urban Development block grant 

Labor surplus areas 

Defense Department procurement 
Set-aside restriction 

While order of preference for procurement set-asides set forth in Small 
Business Act does not control DOD procurement because of provision 
in DOD Appropriation Act, civilian agencies of Government are con- 
trolled by such order of preference since DOD Appropriation Act does 
not apply to them 

Order of preference 

Protest by bidder that as the only ‘‘certified eligible’ firm under 
total set-aside for small business/labor surplus area concerns it is the 
only firm eligible for award is denied since solicitation, in accordance 
with recent statutory and regulatory changes, did not distinguish among 
sategories of labor surplus area concerns_--_- ~~ - 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 


Price differentials 
Prohibition 
Effect of award under Buy American Act 
Prohibition of payment of price differential for relieving economic 
dislocations does not conflict with Buy American Act preference for 
domestic over foreign made products. While an award to a labor surplus 
area firm in accordance with Buy American Act preference serves to 
relieve economic dislocations, the price differential is paid for the purpose 
of preferring domestic products and not to relieve economic dislocations _- 
Set-asides 
Order of preference 
Where Small Business Act amendment sets forth order of preference 
for procurement set-asides, with first priority for labor surplus area set- 
asides, and where such labor surplus area set-asides are subsequently 
prohibited by appropriation act provision, remaining order of preference 
set forth in Small Business Act is in effect “repealed”’ 
Multiple 
Propriety 
Procuring activity is not precluded from making multiple awards 
where solicitations expressly reserves Government’s right to do so and 
bidder does not qualify its bid for consideration only on ‘‘all-or-none’”’ 
basis. Agency’s requests for extensions of bid acceptance period were not 
inconsistent with provision to make multiple awards, and extensions 
granted, without limiting language to the contrary, preserve Govern- 
ment’s right to so award intact 
Procedural defects 
ASPR 2-503.1(f) requires prompt notice to unsuccessful offerors; 
reasons for rejection may be given in general terms, notice requirement 
is procedural, and failure to comply is not legal basis for disturbing 
otherwise valid award. Notice merely stating offeror’s item does not 
meet specification requirements is inconsistent with spirit and purpose 
of regulation, particularly where Agency furnishes more detailed reasons 
for rejection in denying offeror’s protest shortly after issuing notice of 
rejection___- 
Propriety 
Reversal of administrative determination 
Award of contract was improper where actions of contracting agency 
were tantamount to waiver of clause requiring bidders to offer a ‘‘stand- 
ard commercial product.’’ However, in view of extent to which contract 
has been performed, General Accounting Office concludes that it would 
not be in Government’s best interests to terminate contract for 
convenience____- i ek dees te ee ee 
Sole-source solicitation 
Contracting officer acted reasonably in awarding reprocurement con- 
tract to next low bidder on original procurement having equipment 
available to perform needed services at price not in excess of that bidder’s 
original bid since agency had urgent requirement for immediate repro- 
curement and under circumstances prior bids could be considered accept- 
able measure of what competition would bring_---_._-.------------- 
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CONTRACTS—Continued 
Awards—Continued 
Propriety—Continued 


Status of bidder, offeror, etc. 

Mere fact that bidder enters into post-bid-opening agreement to obtain 
needed resources is not reason in itself to reject bid, unless effect of agree- 
ment is to cause bidding entity to ‘‘no longer exist’’ and to cause effective 
transfer of bid to nonbidding entity 

Since bidding entity has no formal plans to dissolve and because entity 
may possibly do some business in its own name in the future so long as it 
does not compete with Bendix Corporation, infusion of resources from 
Bendix Corporation to bidding entity may be recognized in determining 
bidding entity’s responsibility 

Testing requirements 
Sample evaluation 

While award of contract to bidder which submitted nonconforming 
bid samples on belief that bidder’s production items would comply with 
solicitation specifications follows agency’s internal regulations, such 
procedures violate statutory and regulatory requirements that award 
be made to responsible bidder whose bid conforms to the solicitation. 
41 U.S.C. 253(b) (1970) 

Protest pending 

Where contracting officer, through the regular course of mail, receives 
before award copy of protest transmitted to General Accounting Office 
(GAO), agency is on notice of protest and should comply with Federal 
Procurement Regulations (FPR) provision for award after notice of pro- 
test, notwithstanding absence of formal notification of protest from GAO. 
No consideration by GAO is required where agency failed to comply with 
procedural requirement of FPR in making award after notice of protest, 
since validity of award was not thereby affected 

Agency protest procedure requirements 
Agency’s noncompliance 
Effect on award propriety 

Neither Naval Regional Procurement Office Instruction 4200.30B 
nor DAR 2-407.8(a)(1) requires that a written protest be responded 
to in writing prior to award and since protest has been decided on its 
merits protester has not been prejudiced by absence of written agency 
response to its protest concerning the second solicitation prior to award- 

Separable or aggregate 

Single award 
Propriety 

Contention that required services for two air bases should have been 
reprocured separately instead of as one contract item is without merit 
in light of agency explanation that better pricing results from single 
procurement 

Small business concerns 

Certifications 
Applicability 

Protest by bidder that as the only “certified eligible’ firm under 
total set-aside for small business/labor surplus area concerns it is the 
only firm eligible for award is denied since solicitation, in accordance 
with recent statutory and regulatory changes, did not distinguish among 
categories of labor surplus area concerns 


” 


Page 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Certifications—Continued 
Tenacity and perseverance 
Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and perseverance is 
dismissed since, pursuant to recent amendment of Small Business Act, 
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred 
for final disposition by Small Business Administration_______- 
Negotiation 
Even though small business set-aside procurement is technically a 
negotiated procurement, where contract is to be awarded solely on 
price, mere fact that negotiations are desirable to enhance offeror 
understanding of complex procurement does not provide legal basis for 
use of negotiation procedures in lieu of small business restricted adver- 
tising, since record does not support agency assertion that specifications 
are not sufficiently definite to permit formal advertising - - phases ans 
Price reasonableness 
Protest questioning propriety of retaining set-aside restriction after 
evaluation of step-one technical proposals, filed after closing date for 
receipt of proposals is timely filed because price reasonableness in two- 
step formally advertised procurement cannot be determined until after 
bid opening under step-two solicitation _- 
Self-certification 
Status protests 
GAO declines to consider effect of self-certification as small business 
by joint venture whose combined receipts may exceed dollar limit con- 
tained in solicitation because GAO does not review questions relating 
to small business size status and procurement was not set aside for small 
business 
Set-asides 
Competition sufficiency 
Award under two-step formally advertised procurement restricted as 
total small business set-aside may be made where there are only two 
small business offerors whose step-one technical proposals were found 
acceptable and were eligible to compete on step-two invitation for bids_ 
Protest timeliness 


Protest by large business concern against solicitation restricting pro- 
curement as total small business set-aside, on basis that there were insuf- 
ficient small business competitors, filed after closing date for receipt of 
step-one technical proposals is untimely filed under General Accounting 
Office Bid Protest Procedures, 4 C.F.R. 20.2(b) (1977 ed.) _____-------- 

Eligibility 

Protest by bidder that as the only “certified eligible’’ firm under total 
set-aside for small business/labor surplus area concerns it is the only 
firm eligible for award is denied since solicitation, in accordance with 
recent statutory and regulatory changes, did not distinguish among 
categories of labor surplus area concerns_--_--_- ~~~ ~- 

Notice of set-aside in solicitation 
Requirement in ASPR 

Requests for technical proposals statement: “THIS PURCHASE IS 
RESTRICTED TO SMALL BUSINESS” does not suffice to restrict 
procurement as total small business set-aside where RFTP does not 
also include clauses required for total set-aside by Armed Services 
Procurement Regulation (ASPR) 1-706.5(c) and 7—2003.2 (1976 ed.) -__ 


595 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Priority of determinations 
Where Small Business Act amendment sets forth order of preference 
for procurement set-asides, with first priority for labor surplus area set- 
asides, and where such labor surplus areas set-asides are subsequently 
prohibited by appropriation act provision, remaining order of preference 
set forth in Small Business Act is in effect ‘‘repealed.’’________ sh 
Withdrawal 
Bid prices excessive 
Determination to cancel small business set-aside and resolicit with 
full competition on basis that all responsive bids were unreasonably 
priced and adequate competition was not achieved is within discretion of 
contracting officer and will not be disturbed absent showing of abuse of 
discretion and lack of reasonable basis for decision, which has not been 
shown here--__ - DMD ert arate ad Si 5 nbuanses 
Withdrawal of small business set-aside does not violate Government 
policy of setting aside percentage of procurements for small business 
where as here governing regulations were complied with : Sooo te 
Size 
Eligibility determination date 
Since Smzll Business Administration (SBA), as a matter of policy, 
now requires that to be eligible for award of small business set-asides, 
firm must be small business concern both at time for submission of bids 
or initial proposals and time for award, General Accounting Office will 
no longer review question of good faith of bidder or offeror self-certifica- 
tion as small business where SBA determines that firm was large on 
date for submission of initial proposals, even though firm might be 
small at date of award and might have self-certified in good faith at 
time for submission of initial proposals_-_-_-_-~-~_-- eee a 
Split. (See CONTRACTS, Awards, Multiple) 
Subcontracts. (See CONTRACTS, Subcontracts) 
To other than lowest bidder 
Other factors considered 
Where experimental contract structure may result in award that does 
not represent lowest total cost to the Government, it is reeommended 
that agency fully consider this aspect of “experiment”? when evaluating 
results achieved _______ re : - 
Bid procedures. (See BIDS) 
Bids 
Generally. (See BIDS) 
Buy American Act 
Defense Department procurement 
Award to labor surplus firm 
Prohibition of payment of price differential for relieving economic 
dislocations does not conflict with Buy American Act preference for 
domestic over foreign made products. While an award to a labor surplus 
area firm in accordance with Buy American Act preference serves to 
relieve economic dislocations, the price differential is paid for the pur- 
pose of preferring domestic products and not to relieve economic dis- 
POOH oe ro eo yet eee 
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CONTRACTS—Continued 
Buy American Act—Continued 
Inapplicable 
Grantee contracts 
The Buy American Act (41 U.S.C. 10 (1970)) provisions do not apply 
to contracts made by grantees__ 
Competitive system 
Price analysis 
Reprocurement contract 
Contracting officer acted reasonably in awarding reprocurement con- 
tract to next low bidder on original procurement having equipment 
available to perform needed services at price not in excess of that 
bidder’s original bid since agency had urgent requirement for immediate 
reprocurement and under circumstances prior bids could be considered 
acceptable measure of what competition would bring_-- 
Cost accounting 
Cost Accounting Standards Act application 
Negotiated contracts 
Contention that cost evaluation of proposal of $19,902 violates Cost 
Accounting Standard 402 is without merit since Standard is not appli- 
cable to negotiated contracts under $100,000__ 
Cost comparisons 
Cost comparisons required by Arsenal Statute for determination 
whether supplies can be obtained from Government-owned, contractor- 
operated (GOCOQ) factories on economical basis may be made by com- 
paring fixed priced offers from contractor-owned and -operated plants 
with out-of-pocket cost estimates from GOCO plants and such com- 
parisons are not prohibited by Cost Accounting Standards Act-- 
Cost-plus 
Cost-plus-fixed-fee 
Negotiated contracts 
As required, initial offer named three individuals to designated posi- 
tions, and listed on cost or pricing data form their hourly wage rates. 
In best and final offer (BAFO), hourly rates were reduced without justi- 
fication therefor. Contracting officer, concerned that unexplained price 
reductions meant different individuals would be used, or that sub- 
stantial cost overruns were possible, rejected BAFO. Rejection was not 
improper since offeror must clearly demonstrate proposal’s merits, and 
contracting officer’s concerns were reasonable. 
Data, rights, etc. 
Acquisition by Government 
Unlimited rights 
Justification requirements 
Military procurement 
Where Navy met requirements for specific acquisition of unlimited 
data rights (DAR 9-202.2(f)(1)) but was unable to determine whether 
anticipated net savings would exceed acquisition cost of unlimited data 
rights until after bids were received Navy had adequate justification to 
solicit for unlimited data rights. Moreover, provision in solicitation for 
acquisition of unlimited data rights as separate bid item was not ob- 
jectionable and was consistent with procurement regulation 
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CONTRACTS—Continued 
De minimis rule 
Negotiated contracts 
Protester’s contention—that Air Force erred in making award on 
initial proposal basis because ASPR 3-805.4(a) (1976 ed.) required 
amendment to RFP due to change in requirements—is not sustained. 
Sole change (removal of 1 of 617 equipment items to be serviced) ap- 
pears to be de minimis where Air Force maintains there was no significant 
change in service requirements, successful offeror had previously ac- 
cepted requirement to service deleted item as no cost modification to 
prior contract, and even protester alleges only small reduction in its 
proposed price was due to change------_- ate caesak eset 
Default 
Indebtedness of contractor to supplier 
Government liability 
Even if Government negligently fails to insure that Miller Act bonds 
are filed with construction contract, unpaid supplier’s remedy lies 
against prime contractor and not the Government--- ----. wanes xt 
Monies owing contractor 
Disposition 
Where Government completes contract work after default of prime 
contractor, unpaid supplier of defaulted contractor is not entitled to 
contract balance remaining in hands of Government for work which 
Government rather than defaulted contractor completed. However, 
unpaid supplier may have equitable claim to contract money earned by 
defaulted contractor but which has been retained by Government- 
Reprocurement 
Government procurement statutes 
Applicability 
Question concerning propriety of sole-source award of reprocurement 
contract is within General Accounting Office (GAO) bid protest juris- 
diction, since GAO considers if award was made in accordance with 
applicable procedures, and does not consider either propriety of termina- 
tion of original contract or whether contracting officer met duty to miti- 
gate reprocurement costs, both of which are properly for consideration 
by boards of contract appeals__-------- 
Discounts 
Impact on bid responsiveness 
Insertion of the term ‘“NET 10 PROXIMO” under the prompt pay- 
ment discount section of successful bidder’s offer means “‘payment due 
10th of next month” and is construed merely as an indication that a 
discount is not offered rather than as an exception to the IFB____-_--_- 
Disputes 
Contract Appeals Board decision 
Jurisdictional question 
In deciding issue of mistake in bid, the General Accounting Office 
(GAO) is not bound by prior Armed Services Board of Contract Appeals 
(ASBCA) decision on same case finding mistake, as result of which no 
contract came into being, where ASBCA has declared in National Line 
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it 
lacks jurisdiction to decide mistake in bid questions. Existence of con- 
tract and mistake upon which relief may be granted is question of law 
upon which ASBCA’s decision is not final under 41 U.S.C. 322 (1970) and 
implementing procurement regulation and will be decided de novo by 
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CONTRACTS—Continued 
Experimental 
Evaluation of results 
Cost consideration 
Where experimental contract structure may result in award that does 
not represent lowest total cost to the Government, it is recommended 
that agency fully consider this aspect of ‘experiment’? when evaluating 
results achieved_ _-_- 
Federal Supply Schedule 
Failure to use 
Protest by Federal Supply Service (FSS) contractor, alleging procure- 
ment should have been effected under FSS, filed after closing date for 
receipt of step-one proposals is untimely filed and not for consideration 
on merits. Fact that procuring activity’s requirements were not being 
purchased from FSS was apparent from Commerce Business Daily 
Notice and from face of step-one solicitation _ _ 
Requirements contracts 
Administrative discretion 
General Services Administration provides FSS schedule contracts as 
primary source of supply for all agencies, with certain exceptions. How- 
ever, it is using agency that is responsible for making determination of 
which product will satisfy minimum needs at lowest cost. Contracts do 
not contain promises or guarantees as to volume of sales and, therefore, 
there cannot be breach of contract on part of GSA___________- 
Breach of contract allegation 
Nonmandatory user of Federal Supply Service (FSS) schedule con- 
tract cannot be held to have breached FSS schedule contract solely be- 
cause it purchases more of item from one contractor than another con- 
tractor which has lower price_-_- 
Evaluation of bids, etc. 
Propriety 
Sample requirements 
While award of contract to bidder which submitted nonconforming 
bid samples on belief that bidder’s production items would comply with 
solicitation specifications follows agency’s internal regulations, such 
procedures violate statutory and regulatory requirements that award be 
made to responsible bidder whose bid conforms to the solicitation. 41 
U.S.C. 253(b) (1970) 
Labor stipulations 
Service Contract Act of 1965 
Applicability of act 
Contracting agency v. Labor Department 
Where Department of Labor (DOL) notifies agency that it has deter- 
mined Service Contract Act (SCA) is applicable to proposed contract, 
agency must comply with regulations implementing SCA unless DOL’s 
view is clearly contrary to law. Since determination that SCA applies to 
contract for overhaul of aircraft engines is not clearly contrary to law, 
solicitation which does not include required SCA provisions is defective 
and should be canceled. Contention that applicability of SCA should be 
determined hy Office of Federal Procurement Policy (OF PP) does not 
justify agency’s failure to comply with SCA under circumstances where 
OF PP has not taken substantive position on issue - - -- 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Service Contract Act of 1965—Continued 
Minimum wage, etc., determinations 
Locality basis for determination 

Department of Labor’s policy of basing wage determinations, issued 
pursuant to Service Contract Act, on wide geographic area within juris- 
diction of Government procuring activity, when place of performance is 
not known prior to receipt of bids, although questionable, is not clearly 
contrary to Act 

Locality erroneously stated in solicitation 

Agency’s improper designation of 5-state area on Standard Form 98, 
Notice of Intention to Make a Service Contract, as place of performance 
is not prejudicial to protester who points out that performance would not 
be limited to 5-state area, since under current Department of Labor ap- 
proach same wage determination, reflecting 5-state area as locality of 
performance, would have been issued____.__-__.-------------------- 

More than one service area 

When solicitation for services to be provided throughout 5-state region 
divides region into service areas and requires successful bidders to per- 
form within each service area, separate wage determinations for each 
service area, rather than single composite wage determination for entire 
area, are more appropriate 
Legality 

Personal services 

Use of military personnel. (See PERSONAL SERVICES, Performance 
delay, etc., Use of military personnel, Legality) 
Mess attendant services 

Status of contract 

Contract for mess attendant services is not a personal services con- 
tract since there is no direct Federal supervision of contractor personnel- 
Mistakes 

Allegation after award 

No basis for relief 

Contracting officer cannot be charged with constructive notice of mis- 
take in bid where nothing in record indicates that in light of all facts and 
circumstances he should have known of the possibility of error in the bids 
prior to the issuance of notices of award, Therefore, request for relief for 
mistake in bids made after award is denied 

Rule 

Where solicitation provides that written acceptance of offer otherwise 
furnished to bidder within bid acceptance period shall result in binding 
contract and bidder took no exception to provision in its bid, contract was 
effective on timely issuance of telegraphic notice of award and bidder’s 
assertion of mistake to procuring activity after issuance of notice was 
therefore allegation made after award 

Contracting officer’s error detection duty 

Aggregate v. separable items, prices, etc. 

Bidder’s statement to preaward survey team, that partial award would 
would be unacceptable, did not serve as constructive notice of mistake to 
contracting officer; survey was conducted on basis of total quantity, 
survey report recommended total award, and bidder’s statement was not 
included in report or otherwise communicated to contracting officer prior 
to issuance of notice of award 


279-723 O- 79 - Il 
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CONTRACTS—Continued 
Mistakes—Continued 
Contracting officer’s error detection duty—Continued 
Notice of error 
Lacking 
Contracting officer did not have actual notice of mistake in bid prior 
to award where bidder’s statement to preaward survey team concerning 
unacceptability of partial award was neither included in survey report nor 
otherwise communicated to him before notice of award was issued and 
bidder did not assert mistake until after issuance of notice of award 
Correction 
Bid verification requirement 
Specificity of verification 
Request for modification of contract price due to alleged error in bid, 
claimed after award, is allowed because contracting officer, in discharging 
bid verification duty, failed to specifically point out discrepancy in 
contractor’s bid 
For errors prior to award. (See BIDS, Mistakes) 
Unilateral 
Specification misinterpretation 
Bidder’s assumption that award would be made in the aggregate, 
notwithstanding solicitation’s provision for multiple awards, was error in 
judgment; bidder’s misinterpretation, of which Agency was not aware 
before issuance of notice of award, is therefore unilateral, rather than 
mutual, mistake-_ 
Modification 
Beyond scope of contract 
Subject to General Accounting Office review 
Contrary to usual view that protests against proposed contract 
modifications are not for review since they are within realm of contract 
administration, protest which alleges that proposed modification is 
beyond scope of contract is reviewable by General Accounting Office, if 
otherwise for consideration 
Change orders 
Within scope of contract 
Contract modification which substitutes diesel for gasoline engines, 
thereby increasing unit price by 29 percent, substantially extending time 
for delivery, and resulting in other significant changes to original contract 
requirements, is outside scope of original contract, and Government’s 
new requirements should have been obtained through competition. 
General Accounting Office recommends that agency consider practica- 
bility of terminating contract for convenience of Government and com- 
petitively soliciting its requirement for diesel heaters 
Mistake in bid alleged after award. (See CONTRACTS, Mistakes, 
Correction) 
Scope of contract requirement 
Mutual agreement between contractor and Government modifying 
original contract was in effect improper award of new agreement, which 
went substantially beyond the scope of competition initially conducted__ 
Multi-year procurements 
Requirements contract. (See CONTRACTS, Requirements, Multi-year 
procurement) 
Negotiated. (See CONTRACTS, Negotiation) 
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CONTRACTS—Continued 
Negotiation 
Administrative determination 
Advertising v. negotiation 
Statement and contentions raised in support of position that agency’s 
determination to negotiate was proper do not constitute submission of 
facts or legal arguments demonstrating that earlier decision was errone- 
ous; accordingly, GAO declines to reconsider this aspect of earlier de- 
ON aR a eta 
Finality 
Contention that ‘‘final’’ determinations and decisions made by pro- 
curing agencies pursuant to 41 U.S.C. chapter 4 (1970) are not subject to 
review by courts or GAO is without merit because similar language in 
other final determination statutes has been interpreted to limit only 
scope of review. Such determinations will not be questioned where 
reasonable basis exists E 
Advertising 1. negotiation. (See ADVERTISING, Advertising v. nego- 
tiation) 
After advertising 
Grantee contracts 
Grantee’s decision to reject all bids received, two being nonresponsive 
and one unreasonably priced, and negotiate on price only was proper 
under Federal Management Circular 74-7, attachment O and applicable 
Massachusetts law. Grantee did not have to revise specifications and 
readvertise procurement as grantee had determined specifications 
constituted minimum needs_-_-_-------_-_------ wo cca ta Sr haarees eee 
Auction technique prohibition 
Disclosure of funds available for procurement 
Agency did not utilize prohibited ‘‘auction technique” when it in- 
formed offerors of monetary amount available for the procurement_ - - - 
Awards 
Administrative determination 
Conclusiveness 
Extent to which offeror’s proposed course of action was adequately 
justified in proposal is matter within subjective judgment of agency 
procuring officials, and record affords no basis for concluding that 
agency’s judgment that there was sufficient justification was 
unreasonable dwar es . Cete dae 12 
Allegation of improper predetermination 
Not supported by record 
Where both fixed-price and cost-type proposals were solicited, agency’s 
determination to award cost-type contract was properly made after 
proposals were evaluated and not before proposals were solicited, as 
MIRE Dy OTOtRBtOR ne Ste. See cleck: 
Basis 
Lowest total cost 
Where (1) Government’s actual needs would be satisfied under initia' 
RFP, (2) one offeror’s minor deviation from RFP’s contemplated price 
scheme was not material, and (3) proposals may be evaluated on equiv- 
alent basis, best course of action is for agency to award under initial 
RFP to low total priced otherwise acceptable offeror 


Page 


615 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 


Initial proposal basis 
Competition sufficiency 
Contract awarded on basis of initial proposals without discussions is 
proper where solicitation notified offerors of such possibility and agency 
determines that there was adequate competition resulting in fair and 
PEABONEDIC PNCC so oon cn ne cece es te an owh ee caeenceueeses ne bege 
Protester’s doubts that adequate competition existed furnish no 
basis for objection to award on basis of initial proposals where there is 
no showing that Armed Services Procurement Regulation (ASPR) 
3-807.1(a) (1976 ed.) criteria for adequate price competition were not 
satisfied. Alleged advantage to Government as reason for opening dis- 
cussions is not shown 
Propriety 
Protester fails to show that RFP as issued contained inaccurate infor- 
mation giving incumbent contractor unfair competitive advantage. 
Thrust of protest is that protester was unfairly disadvantaged by lack 
of opportunity to revise its proposal after initial proposals were sub- 
mitted and it learned that 1 of 617 equipment items to be serviced had 
been removed. However, de minimis change did not require agency to 
amend RPF pursuant to ASPR 3-805.4(a) (1976 ed.), nor did agency 
err in making award on basis of initial proposals under ASPR 3-805.1(v) 
(Sr Weed Se ese Le eee eee 
Notice 
To unsuccessful offerors 
Postaward notice to unsuccessful offerors is a procedural requirement 
which does not affect the validity of an award and the failure of an 
agency to notify protester until the 11th working day after award is 
not an “unlawful concealment of the contract award.’”’____._.___-___- 
Price determinative factor 
Request for proposals (RFP) contemplated (1) that offerors would 
submit one rate for 2-year contract term and rate was to be computed 
on “100 percent basis” and (2) that award would be made based on low 
evaluated price. General Accounting Office would not object to agency’s 
acceptance of price proposal with separate rates for each year where 
rate was computed on ‘80 percent basis’? because those deviations 
relate only to form and are not material 
Propriety 
Report of Investigation contrary to protester’s report 
Nothing in NASA’s “Report of Investigation” containing interviews 
of selected concern’s employees supports November 23, 1976, representa- 
tion of concern that incumbent employees’ direct responses formed basis 
for numbers and categories of reported employee commitments in event 
selected concern should be awarded contract 
Small business concerns 
Size. (See CONTRACTS, Awards, Small business concerns, Size) 
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CONTRACTS—Continued 
Negotiation—Continued 


Basic ordering agreements 
Propriety 
Agency’s conducting informal competition whereby order for data 
base development was to be placed under one of two vendors’ basic order- 
ing agreements—where no adequate written solicitation was issued—was 
procedure at variance with fundamental principles of Federal negotiated 
procurement, and also raises question of improper prequalification of 
offerors. General Accounting Office (GAO) recommends that agency re- 
view its procedures for issuing such orders and conduct any further com- 
petition in manner not inconsistent with decision. Case is also called to 
attention of General Services Administration for possible revision of 
Federal Procurement Regulations__-___- 
Best advantage to Government 
Lowest total price 
Possibility that ceiling price on award under software solicitation will 
eliminate competition from software vendors, where purpose of ceiling 
price is to assure lowest total system cost to Government, does not out- 
weigh requirement that Government obtain its needs at lowest total 
CO as ee ees sles oc ee ene 
Changes during negotiation 
Notification 
Failure to notify not prejudicial 
Agency should not have informed one offeror that it had a good chance 
of award in one region and almost no chance in two other regions, at least 
not without providing similar assistance to other offerors. However, 
agency did not prejudice protester, in this case, because offeror who re- 
ceived information as to his relative chances between two regions did not 
use that information by significantly changing its proposal 
Protester within competitive range 
Fair an’ equal treatment of competing offerors is not provided when, 
after cutoff date for receipt of quotations, operating contractor permits 
one offeror to submit price based on offeror’s suggested alternate ap- 
proach but does not provide competitor with opportunity to furnish 
quote based on that approach Py IS PR ai na ete ee or 
Changes, etc. 
Reopening negotiations 
Not justified 
Minor deviations in otherwise acceptable proposal 
Where (1) Government’s actual needs would be satisfied under initial 
RFP, (2) one offeror’s minor deviation from RFP’s contemplated price 
scheme was not material, and (3) proposals may be evaluated on equiva- 
lent basis, best course of action is for agency to award under initial RFP 
to low total priced otherwise acceptable offeror _- 3 Seen 
Specifications 
Estimated manning requirements reduced 
Reduction of scope of work statement not required 
Agency was not required to reduce scope of work statement in solici- 
tation when it reduced estimated manning requirements. Contract 
awarded did not obligate Government to pay an amount in excess of its 
current funding because Government was obligated to make payments 
only up to the estimated ecst, which was less than the known funding 
MUO OUURRINN 5S 0 oi oh Farha ge 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc.—Continued 
Specifications—Continued 


Level of effort changes 
Not prejudicial 

While agency should have confirmed, in writing, an oral change in 
recommended level of effort, all offerors were informed of the change and 
were able to offer on a common basis. Therefore, deficiency was not 
prejudicial to offerors or Government------------------ Jest reea ses 

Written amendment requirement 
Exceptions 
De minimis rule applicability 

Protester’s contention—that Air Force erred in making award on ini- 
tial proposal basis because ASPR 3-805.4(a) (1976 ed.) required amend- 
ment to RFP due to change in requirements—is not sustained. Sole 
change (removal of 1 of 617 equipment items to be serviced) appears to 
be de minimis where Air Force maintains there was no significant change 
in service requirements, successful offeror had previously accepted re- 
quirement to service deleted item as no cost modification to prior con- 
tract, and even protester alleges only small reduction in its proposed 
price was due to change 

Competition 

Adequacy 

Contracting agency should extend limits of geographic restriction to 

broadest scope consistent with agency’s needs. However, while SBA 


restriction should not be continued for future procurements, contracts 
awarded under protested procurement should not be terminated because 
record reveals that adequate level of competition was obtained despite 
restriction, and because SBA will need considerable time for study and 


Cost analysis requirement 

Protester’s contention that agency violated regulations by not requir- 
ing prospective cost-type contractor to furnish certified cost or pricing 
data and by not performing cost analysis of such data is without merit 
since adequate price competition existed for procurement, and therefore 
requirements for submission of cost and pricing data and cost analysis 
of such data were not applicable. ___._.-_-.------------ See eee 

Award under initial proposal 

Protester’s doubts that adequate competition existed furnish no basis 
for objection to award on basis of initial proposals where there is no 
showing that Armed Services Procurement Regulation (ASPR) 
3-807.1(a) (1976 ed.) criteria for adequate price competition were not 
satisfied. Alleged advantage to Government as reason for opening 
disciissions is not shown... .....2esses.g/s26..0 205 ai 56 Ses ote SESE 

Changes susbsequent to negotiation 
‘Source selection’’ concept 

No significant difference is seen between process (in non-four-step 
procurement) which permits cost adjustment of proposed costs after 
close of discussions for purposes of award selection—even though no 
formal adjustment of proposed contract price is made—and four-step 
process which, through cost adjustment process, permits changed con- 
tract price in line with Government-evaluated price 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 


Competitive range formula 
Selection basis 
Requirement in DOD procedures that selected proposal must meet 
Government’s “minimum requirements” is noting more than require- 
ment that—aside from being most advantageous proposal—proposal is 
to satisfy Government’s core requirements to extent that proposal is 
in competitive range and not all requirements as protester insists 
Technical acceptability 
Not established from inclusion in competitive range 
Protester’s contention that, by requesting it to submit second best and 
final offer, agency admitted that proposal was technically acceptable is 
without merit. Determination that proposal is in competitive range does 
not imply that proposal is acceptable but may indicate only that it can 
be improved without major revisions to point where it becomes accept- 
able. Agency never advised protester that proposal was technically 
acceptable and states that advice to the contrary was given. Negotiations 
were reopened, in part, to resolve matter of proposal’s acceptability -- 
Discussion with all offerors requirement 
Actions not requiring 
Since it is fundamental that proposed costs of cost-reimbursement 
contract be analyzed by Government in terms of realism, approval has 
been granted to process of award selection based on Government- 
adjusted costs of proposals after close of negotiations even in non-four 
Bow Spas ss ee See bi es oe ecw ca ctdecuucaend 
Deficiencies in proposals 
In both National Aeronautics and Space Administration (NASA) and 
Department of Defense (DOD) procedures there are statements of need 
to allow competitive-range offerors opportunity for discussions. Both 
procedures stress need, however, to restrict discussion of technical pro- 
posals to clarifying or substantiating proposal and specifically prohibit 
discussions of technical weaknesses (NASA’s term) or deficiencies (DOD’s 
term) relating to offeror’s lack of competence, diligence, inventiveness, 
or lack of management abilities, engineering or scientific judgment. Both 
procedures also provide for independent cost projection of “most prob- 
able’’ cost of doing business with offeror 
Equal opportunity to compete 
Fair and equal treatment of competing offerors is not provided when, 
after cutoff date for receipt of quotations, operating contractor permits 
one offeror to submit price based on offeror’s suggested alternate approach 
but does not provide competitor with opportunity to furnish quote based 
Ol GHOt BOOTGROR oa oe ee eek ue ct oe sete ae SSS ae Ses 
‘*Meaningful’’ discussions 
Agency was not required to negotiate with protester so that it might 
propose lower costs where revamping of protester’s technical proposal 
would have been required in order to make its costs acceptable 
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CONTRACTS—Continued 

Negotiation—Continued 

Competition—Continued 

Discussion with all offerors requirement—Continued 
“Meaningful” discussions—Continued 
Written 

Allegation that agency had “unannounced preferences” for specific 
manner of performing work, which incumbent knew and protester did 
not, is not supported by record. Meaningful written discussions concerning 
technical proposals were held, even though written discussions could 
have more specifically pointed out deficiencies in some areas. Agency pre- 
sented protester with large number of questions and comments which 
led protester to deficient areas of proposal, and protester was given oppor- 
tunity to and did substantially revise proposal, resulting in significant 
increase in scores. Oral discussions were not required, since written 
negotiations were meaningful 

Pricing or technical uncertainty 

Request for “clarification” from one offeror prior to formal technical 
evaluation which results in submission of detailed data, without which 
proposal would not be acceptable, constitutes discussions, thereby 


necessitating discussions with and call for best and final offers from all 
OMCNONS soca oe eee cto cadens ccwencoL con eeee eee eee 


Request for final: price 
Agency included protester’s first best and final offer (BAFO) in com- 
petitive range as one reason for reopening negotiations because doubts as 
to BAFO’s acceptability were resolved in protester’s favor. Reliance on 
prior GAO decision and tight timeframe apparently resulted in request 
for and submission of second BAFO from protester. However, because 
prior GAO decision was modified, agency need not have requested second 
BAFO where discussions made it clear that proposal was effectively no 
longer in competitive range. Failure to award to protester, which sub- 
mitted the lowest-priced second BAFO, was proper---_-_-------------- 
Technical transfusion or leveling 
Since (1) selected proposal was rationally found to be in competitive 
range; (2) discussions could not have been held with selected offeror in 
contested areas without violating procedures; (3) appropriate discus- 
sions with selected offeror were otherwise conducted; (4) protester 
alleges lack of discussion with itself largely in the abstract; (5) post- 
selection discussions with highest-rated offeror did not result in “level- 
ing,”’ it cannot be concluded Air Force failed to comply with require- 
ments of 10 U.S.C. 2304(g). Based on review of record, it is concluded 
that agency-evaluated cost and technical differences between proposals 
of protester and selected offeror are rationally founded 
Written or oral negotiations 
Failure to hold oral price discussions was not improper where prices 
were within 9 percent of Government estimate, price evaluation was 
in accordance with criteria set forth in RFP, and there was adequate 
price competition 
Equality of competition 
Where (1) Government’s actual needs would be satisfied under initial 
RFP, (2) one offeror’s minor deviation from RFP’s contemplated price 
scheme was not material, and (3) proposals may be evaluated on equiv- 
alent basis, best course of action is for agency to award under initial 
RFP to low total priced otherwise acceptable offeror 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Equality of competition—Continued 
Incumbent contractor’s advantage 
Agency is not required to furnish production equipment to prospective 
offerors to overcome competitive advantage of incumbent which already 
Owns necessary equipment, since Government does not own such equip- 
ment and incumbent’s competitive advantage results from its prior 
contracting activity and not through any action of the Government_-- - 
Lacking 
Evaluation of proposals improper 
Agency’s acquisition and evaluation of equipment furnished by firm 
deemed ineligible to compete on step-one RFTP and rejection of six 
proposals on basis of such evaluation constitute complete departure from 
RFTP evaluation criteria. Improper evaluation precluded 60 percent of 
offerors from competing on step-two solicitation to their prejudice. 
However, remedial action is not possible because of termination costs 
and urgency and gravity of program for which cameras are being pur- 
chased 
Testing requirements 
Protester’s actual objection is to provision in request for technical pro- 
posals reserving to VA the right to perform benchmark in no less than 
10 days and no more than 90 days from date set for submission of 
offeror’s technical proposal. Protester’s involvement in prior procurement 
with VA for UPS equipment should have made protester aware that VA 
would be flexible in setting dates for benchmarking. Protester has no 
basis to object to maximum time by which benchmarking was to be 
performed because request for technical proposals contained no restric- 
tions relating to schedule for benchmarking that favored any one offeror 
CONGR Cemene: $6 Pr Se 6 SEG SU Loe. cue. sos aes eee cet 
Exclusion of other firms 
Source selection 
Market survey, etc. adequacy 
Failure in market survey to provide details of requirements to potential 
vendor is not unreasonable in view of time constraints, primary reliance 
on technical literature and agency contacts, and contacts with General 
Services Administration which should have been able to provide expert 
advice on both market place and equipment 
Incumbent contractor 
Competitive advantage 
Competitive advantage of incumbent contractor need not be equalized 
where advantage does not result from Government preference or unfair 
action 
Preservation of system’s integrity 
Reliance on significant misstatements 
Concern selected for award of software services contract by National 
Aeronautics and Space Administration (NASA) admits that it determined 
which employees of incumbent contractor currently performing services 
would be “likely to accept employment”’ with concern based on indirect 
questioning about facts mainly relating to employees’ community ties. 
Manner in which concern actually conducted questioning is at complete 
variance with manner questioning was represented to NASA during 
negotiations leading to selection which advanced ‘‘overwhelming desire” 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Preservation of system’s integrity—Continued 
Reliance on significant misstatements—Continued 


of employees to accept employment. Other representations made to NASA 
during selection process are also at variance with methods and results 
of actually conducted questioning 

Award to selected concern in view of submission of significant mis- 
statement to NASA would provoke suspicion and mistrust and reduce 
confidence in competitive procurement system. Cf. The Franklin Insti- 
tute, 55 Comp. Gen. 280 (1975), 75-2 CPD 194. Thus, recommendation 
is made under Legislative Reorganization Act of 1970 that selected con- 
cern’s proposal be excluded from cons deration for award 

Prices 

Protester’s doubts that adequate competition existed furnish no basis 
for objection to award on basis of initial proposals where there is no 
showing that Armed Services Procurement Regulation (ASPR) 3- 
807.1(a) (1976 ed.) criteria for adequate price competition were not 
satisfied. Alleged advantage to Government as reason for opening dis- 
cussions is not shown 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price 
is based on adequate price competition. Adequate price competition was 
achieved where RFP permitted award to other than low-priced offeror, 
price was substantial evaluation factor (30 percent), and price evaluation 
was proper and did not have effect of eliminating price as evaluation 
factor 


Possibility that ceiling price on award under software solicitation will 
eliminate competition from software vendors, where purpose of ceiling 
price is to assure lowest total system cost to Government, does not out- 
weigh requirement that Government obtain its needs at lowest total 
COM ccc craw ccc enc cancosns anninn aaa eee emis wie Gee mee eee 

Prior delivery requirement 

Requirement for prior delivery of disc system is not unreasonable 
method of ascertaining reliability where time for procurement is short 
and information provided is used to contact current users of system and 
establish viability based on their comments 

Restrictions 
‘‘Administrative convenience’’ insufficient basis 

Agency’s contention that geographic restriction based on areas of re- 
sponsibility of local agency field offices is necessary for purposes of ad- 
ministrative control is not persuasive where record fails to show that 
close personal contact between local SBA offices and contractor is es- 
sential 

Prequalification of offerors 
Geographical location 

Opinion of this Office remains unchanged from decision last year re- 
garding geographic restriction on competition adopted by Small Busi- 
ness Administration (SBA). If SBA’s minimum needs can be satisfied by 
restriction based on regional and district boundaries, they can also be 
satisfied by a restriction based on number of miles from a central point 
which is less restrictive of competition 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Restrictions—Continued 
Testing requirements 
Two-step procurement Page 
Benchmark testing requirement under step one of two-step formally 
advertised procurement by Veterans Administration (VA) for uninter- 
ruptible power supply (UPS) equipment is not, in itself, unduly restrictive 
of competition. Record reveals that benchmark was reasonable method 
for VA to use to ensure contractor had technical ability to provide re- 
quired equipment. Contention of protester that VA should rely solely on 
preshipment testing of contractor’s equipment is without merit. Evidence 
shows Government would incur high costs if preshipment testing in- 
dicated for first time that contractor’s equipment did not meet necessary 
PORN Sa os Dh Nie es oe 
Sole source of supply. (See CONTRACTS, Negotiation, Sole-source 
basis) 
Cost accounting standards requiremenis 
Standard 402 
Not applicable to negotiated contracts under $100,000 
Contention that cost evaluation of proposal of $19,902 violates Cost 
Accounting Standard 402 is without merit since Standard is not applic- 
able to negotiated contracts under $100,000- 
Cost, etc., data 
As evaluation factor 
Lowest probable cost to Government 
Where RFP excludes certain nonallowable software conversion efforts, 
which will be competed under separate procurement, protest that sepa- 
rate procurement may not result in lowest cost to Government is denied, 
since overall effect of separate procurements is to increase competition 
and thereby give Government best opportunity for obta ning lowest 
COs ects si ete Pee ORs eR 2G sie phan brie Shae ae ee 
Fact that Bid Equalization Factor Clause gives offeror significant 
monetary reduction for purposes of bid evaluation under step two does 
not mean clause is prohibited by applicable procurement law or statute. 
General Account:ng Office has consistent’y interpreted language of 
Federal Procurement Regulations (FPR) that award be based on price 
and other factors to mean that award will be on basis of most favorable 
cost to Government. Dollar amounts computed under formula set forth 
in Bid Equalization clause represent foreseeable energy cost savings 
becausie of increased efficiency of offering UPS equipment__-_-______~_- 
Fnal pricing actions 
As required, initial offer named three individuals to designated posi- 
tions, and listed on cost or pricing data form their hourly wage rates. In 
best and final offer (BAFO), hourly rates were reduced without justifi- 
cation therefor. Contracting officer, concerned that unexplained price 
reductions meant different individuals would be used, or that substantial 
cost overruns were possible, rejected BAFO. Rejection was not improper 
since offeror must clearly demonstrate proposal’s merits, and contracting 
officer’s concerns were reasonable 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost, etc., data—Continued 
Final pricing actions—Continued 


Fair and equal treatment of competing offerors is not provided when, 
after cutoff date for receipt of quotations, operating contractor permits 
one offeror to submit price based on offeror’s suggested alternate ap- 
proach but does not provide competitor with opportunity to furnish 
quote based on that approach 

Price analysis requirement 

Comparison of proposed prices with each other and with independent 
Government estimate satisfies regulatory requirement that price analysis 
be conducted 

Price negotiation techniques 

No significant difference is seen between process (in non-four-step pro- 
curement) which permits cost adjustment of proposed costs after close 
of discussions for purposes of award selection—even though no formal 
adjustment of proposed contract price is made—and four-step process 
which, through cost adjustment process, permits changed contract price 
in line with Government-evaluated price____-___.___._..-.-----___-- 

‘‘Realism’’ of cost 

Agency reliance on offeror’s historical costs and experience under one 
contract in evaluating realism of offeror’s cost estimate for another con- 
tract is reasonable where record establishes similarity between fabrication 
and assembly processes of items required by both contracts 

Since it is fundamental that proposed costs of cost-reimbursement 
contract be analyzed by Government in terms of realism, approval has 
been granted to process of award selection based on Government- 
adjusted costs of proposals after close of negotiations even in non-four 
SCOP DYOCUPOIDORGE 6 no cos ican a an opine ad amare a mete we ee eee ee 

Requirement to furnish 

Whether or not contracting officer has made determination under 
Federal Procurement Regulations 1-3.807-—3(b) that there is adequate 
price competition, there is nothing objectionable in requiring cost and 
pricing data to be submitted with proposals since cited regulation 
makes it discretionary with contracting officer as to when data will be 
requested and data will be utilized in deciding whether proposals are 
unbalanced 

‘‘Truth-in-Negotiation’’ 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price is 
based on adequate price competition. Adequate price competition was 
achieved where RFP permitted award to other than low-priced offeror, 
price was substantial evaluation factor (30 percent), and price evalua- 
tion was proper and did not have effect of eliminating price as evaluation 


Cost-plus-fixed-fee. (See CONTRACTS, Cost-plus, Cost-plus-fixed-fee) 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost-type 
Technical/cost evaluations 
Reasonableness 
Since (1) selected proposal was rationally found to be in competitive 
range; (2) discussions could not have been held with selected offeror in 
contested areas without violating procedures; (3) appropriate discus- 
sions with selected offeror were otherwise conducted; (4) protester 
alleges lack of discussion with itself largely in the abstract; (5) post- 
selection discussions with highest-rated offeror did not result in “level- 
ing,” it cannot be concluded Air Force failed to comply with requirements 
of 10 U.S.C. 2304(g). Based on review of record, it is concluded that 
agency-evaluated cost and technical differences between proposals of 
protester and selected offeror are rationally founded _ _. a. saseluieetec 
Technical/cost justification 
Where instructions to offerors contained in request for proposals 
advises that “‘major consideration shall be given to technical proposals, 
as well as price,’’ there is no basis to conclude that award of cost-type con- 
tract would be based solely on technical criteria__________.____-__--_- 
Cut-off date 
Notice sufficiency 
Contrary to protester’s contention, record reveals that agency advised 
protester ahead of time of established common cutoff date for submission 
of second best and final offers (BAFO). Protester submitted timely BAFO 
and initial protest letter asserted that pre-cutoff date advice was given. 
Based on above, and contradictory statements by protester and agency, 
protester has failed to meet burden of proof_____-_----_--.---------- 
Reopening negotiations 
Agency included protester’s first best and final offer (BAFO) in com- 
petitive range as one reason for reopening negotiations because doubts 
as to BAFO’s acceptability were resolved in protester’s favor. Reliance 
on prior GAO decision and tight timeframe apparently resulted in 
request for and submission of second BAFO from protester. However, 
because prior GAO decision was modified, agency need not have re- 
quested second BAFO where discussions made it clear that proposal was 
effectively no longer in competitive range. Failure to award to protester, 
which submitted the lowest-priced second BAFO, was proper 
Disclosure of price, etc. 
Auction technique prohibition 
Where (1) Government’s actual needs would be satisfied under initial 
RFP, (2) one offeror’s minor deviation from RFP’s contemplated price 
scheme was not material, and (3) proposals may be evaluated on equiva- 
lent basis, best course ot action is for agency to award under initial RFP 
to low total priced otherwise acceptable offeror___._--.-.------------ 
Discussion requirement 
Competition. (See CONTRACTS, Negotiation, Competition, Discus- 
sion with all offerors requirement) 
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CONTRACTS—Continued 
Negotiation—Continued 
Discussion requirement—Continued 
Reopening negotiation justification 
Protester’s contention that, by requesting it to submit second best 
and final offer, agency admitted that proposal was technically acceptable 
is without merit. Determination that proposal is in competitive range 
does not imply that proposal is acceptable but may indicate only that it 
can be improved without major revisions to point where it becomes 
acceptable. Agency never advised protester that proposal was tech- 
nically acceptable and states that advice to the contrary was given. 
Negotiations were reopened, in part, to resolve matter of proposals 
acceptability 
Evaluation factors 
Cost analysis 
Protester’s contention that agency violated regulations by not requir- 
ing prospective cost-type contractor to furnish certified cost or pricing 
data and by not performing cost analysis of such data is without merit 
since adequate price competition existed for procurement, and therfore 
requirements for submission of cost and pricing data and cost analysis of 
such data were not applicable 
Cost, etc., of changing contractors 
Sole-source award for technical services to incumbent contractor is 
justified where new contractor, in order to perform services adequately, 
would have to learn technical history previously available only to in- 
cumbent and agency cannot afford delay and risk involved in training a 
new contractor 
Use of evaluation factor to reflect cost of changing contractors is not 
improper even though such factor may penalize every offeror except the 
incumbent since Government may legitimately take into account all 
tangible costs of making particular award 
Cost realism 
Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price 
is based on adequate price competition. Adequate price competition was 
achieved where RFP permitted award to other than low-priced offeror, 
price was substantial evaluation factor (30 percent), and price evaluation 
was proper and did not have effect of eliminating price as evaluation 
factor 
Criteria 
Acceptability of proposal 
Given acceptance of Air Force’s interpretation of ‘‘tried and true’’ 
provisions, fact that successful offeror proposed relatively new mini- 
computer—based on proven technology and use within IBM Corpora- 
tion—should not have disqualified proposal. Similar conclusion applies 
to proposed use of preexisting compiler. ‘‘Tried and true’’ evaluation 
standard—never identified in request for proposals (RFP) as separate 
evaluation factor—is of an entirely subjective character. All offerors 
should have expected that Air Force would necessarily have had to exer- 
cise extremely broad discretion in evaluating offerors’ efforts under 
standard. Record reveals, moreover, ‘that proposals were evaluated 
under standard 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Criteria—Continued 
Acceptability of proposal—Continued 

Given that RFP provision on ‘programming languages’’ did not 
expressly require—or prohibit—use of “high order’’ programming lan- 
guage, that provisions of DOD Directive 5000.29 did not apply to pro- 
curement, and that Air Force has refuted by force of argument alleged 
automatic superiority of “high order’ programming language, view of 
implicit procurement requirements for ‘“‘high order’’ language is rejected _ 

Misleading, ambiguous and subjective 
Allegation without merit 

Contention that evaluation criteria are misleading, ambiguous and 
subjective is found to be without merit, because, upon review, criteria 
adequately advise offerors of manner in which proposals will be evaluated 
and evaluation of proposals is essentially a subjective judgment_- - - --- - 

Same for small and large business 

In unrestricted procurement, it is improper to evaluate proposal sub- 
mitted by small business differently from how proposals of large business 
are evaluated 

Delivery provisions, freight rates, etc. 

Contention that one offeror failed to propose acceptable service re- 
garding 21-day delivery requirement is without merit. Agency explains 
and record shows that both offerors proposed acceptable and substan- 
tially similar service _. 

Evaluators 


Allegations of bias, unfairness, etc. 
Not supported by record 
Cost estimate in cost-type proposal may be properly compared, for 
evalution purposes, to fixed-price proposal so long as cost estimate is 
determined to be reasonable and realistic. Protester’s contention that 


evaluators disregarded advantages of fixed-price proposal in making the 
comparison is not supported by record_ 
Factors other than price 
‘Risk factors’’ 

Agency and one offeror contend that proposal, which deviates from 
RFP’s contemplated pricing structure, may not be accepted because 
(1) all offerors were not advised that such deviations would be permitted, 
and (2) deviation may have exposed other offeror to less risk. Conten- 
tion is without merit because deviation relates to form only and record 
indicates that offerors had sufficient information to make business judg- 
ment regarding actual risk involved____- 

Technical acceptability 

Decision to reject schedule contractor as technically unacceptable to 
perform proposed work orders solely because contractor had failed to 
submit copy of extremely simple contract modification to agency order- 
ing office—where contractor had timely filed contract modification with 
agency headquarters and with reasonable effort ordering office could 
have verified existence and contents of modification—clearly had no 
reasonable basis. GAO recommends that GSA either terminate existing 
orders and order Government’s requirements under protester’s schedule 
CONTACT OR FeOnel NeROuINmONiS. 2346 bo. Sete oe Sk eo oe 627 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Factor other than price—Continued 
Technical acceptability—Continued Page 


Technical acceptability of proposals is within discretion of agency 
and such determination will not be disturbed absent clear showing that 
determination was unreasonable. Protester did not directly challenge or 
offer any evidence to show unreasonableness of agency determination 
that its proposal was technically unacceptable 

Manning requirements 
Reduction 
Reduction of scope of work statement not required 

Agency was not required to reduce scope of work statement in solicita- 
tion when it reduced estimated manning requirements. Contract awarded 
did not obligate Government to pay an amount in excess of its current 
funding because Government was obligated to make payments only up to 
the estimated cost, which was less than the known funding limitation _ - _ - 

Method of evaluation 
Defective 
Allegation not supported by record 

Allegation that price was improperly evaluated must fail where such 
allegation is directly related to assertion that technical evaluation was 
also improper and it is found that technical evaluation was proper --_- 

Fixed-price v. cost-type offers 

Where solicitation allows both fixed-price and cost-type proposals to 
be submitted, protester should have known prior to submitting its 
proposal that comparison between both types of proposals might be made 
as part of evaluation process. However, since protester was not aware, 
until after award, of how evaluation was made, its contentions as to 
propriety of evaluation are timely raised after award 

Where both fixed-price and cost-type proposals were solicited, agency’s 
determination to award cost-type contract was properly made after 
proposals were evaluated and not before proposals were solicited, as 
urged by protester 

Technical proposals 
Cost-type contracts 

Where instructions to offerors contained in request for proposals 
advises that ‘‘major consideration shall be given to technical proposals, 
as well as price,” there is no basis to conclude that award of cost-type 
contract would be based solely on technical criteria 

Out-of-pocket costs 
COCO v. GOCO plants 

Cost comparisons required by Arsenal Statute for determination 
whether supplies can be obtained from Government-owned, contractor- 
operated (GOCO) factories on economical basis may be made by com- 
pany fixed priced offers from contractor-owned and -operated plants with 
out-of-pocket cost estimates from GOCO plants and such comparisons are 
not prohibited by Cost Accounting Standards Act- -__ 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

. Point rating 

Price consideration 

Where agency evaluates proposals by numerically scoring proposals 
under each of four evaluation factors, it is not improper under circum- 
stances of case for price to be scored on basis of entire “spread’”’ of points 
available, so that total available points are awarded to lowest proposed 
price and less points, mathematically determined, are awarded to other 


Where solicitation establishes price as substantially less important 
than technical factors in evaluation of proposals, award of negotiated 
fixed-price contract to lower priced, lower scored offeror is not improper 
where agency regards competing proposals as essentially equal technically, 
thereby making price the determative criterion for award____________- 

Price evaluation which scored proposals nearly equally did not 
eliminate price as evaluation factor, since price proposals were close and 
only varied by approximately 5 percent__--_________-_- 

Recent experience information for consideration 

Where agency evaluates company experience by means of point scor- 
ing, but such evaluation does not take into account most recent ex- 
perience information which is in possession of agency, source selection 
official should consider such information along with results of point 
scoring, particularly where significantly less costly proposal is point- 
scored low in prior experience but nearly the same as competing offer in 
technical area, and most current information suggests that low offeror’s 
prior performance problems have been cured. Since record does not 
indicate that recent experience was considered, General Accounting 
Office recommends that source selection official reconsider award 
SGC N see. +. DURA: 

Price elements for consideration 
Cost estimates 

Agency reliance on offeror’s historical costs and experience under one 
contract in evaluating realism of offeror’s cost estimate for another 
contract is reasonable where record establishes similarity between 
fabrication and assembly processes of items required by both contracts_ 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price is 
based on adequate price competition. Adequate price competition was 
achieved where RFP permitted award to other than low-priced offeror, 
price was substantial evaluation factor (30 percent), and price evaluation 
was proper and did not have effect of eliminating price as evaluation 
factor 

Most advantageous technical/cost relationship 

Protester was not misled by agency when its proposal for follow-on 
phase of project was rejected because of high costs, because protester 
should have been aware that cost would be a factor in the agency’s evalu- 
ation, even though agency failed to reveal its importance relative to the 
technical factors 

Allegation that price was improperly evaluated must fail where such 
allegation is directly related to assertion that technical evaluation was 
also improper and it is found that technical evaluation was proper- - -- 
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CONTRACTS—Continued 
Negotiation—Continued 
Discussion requirements—Continued 
Propriety of evaluation 
Two-step procurement 
Protest timeliness 
Large business concern’s protest against agency’s evaluation of its 
equipment (on basis of which small business offers were rejected as un- 
acceptable) filed after closing date for receipt of step-one proposals is 
timely filed where evaluation was not publicly disclosed and record does 
not controvert protester’s statement that it became aware of unfavor- 
able evaluation only at time of issuance of step-two solicitation 
Technical acceptability. (See CONTRACTS, Negotiation, Evaluation 
factors, Factors other than price, Technical acceptability) 
‘Tried and true’’ standard 
New v. preexisting equipment/technology 
Given acceptance of Air Force’s interpretation of ‘‘tried and true” 
provisions, fact that successful offeror proposed relatively new mini- 
computer—based on proven technology and use within IBM Corpora- 
tion—should not have disqualified proposal. Similar conclusion applies to 
proposed use of preexisting compiler. “Tried and true” evaluation stand- 
ard—never identified in request for proposals (RFP) as separate evalua- 
tion factor—is of an entirely subjective character. All offerors should 
have expected that Air Force would necessarily have had to exercise ex- 
tremely broad discretion in evaluating offerors’ efforts under standard. 
Record reveals, moreover, that proposals were evaluated under standard - - 
Evaluators. (See CONTRACTS, Negotiation, Evaluation factors, 
Evaluators) 
Four-step procurement 
Procedures 
National Aeronautics and Space Administration v, DOD 
In both National Aeronautics and Space Administration (NASA) and 
Department of Defense (DOD) procedures there are statements of 
need to allow competitive-range offerors opportunity for discussions. 
Both procedures stress need, however, to restrict discussion of technical 
proposals to clarifying or substantiating proposal and _ specifically 
prohibit discussions of technical weaknesses (NASA’s term) or deficiencies 
(DOD’s term) relating to offeror’s lack of competence, diligence, in- 
ventiveness, or lack of management abilities, engineering or scientific 
judgment. Both procedures also provide for independent cost projection 
of “most probable”’ cost of doing business of offeror_____.-.---------- 
Fundamental principles 
Departure from 
Agency’s conducting informal competition whereby order for data base 
development was to be placed under one of two vendors’ basic ordering 
agreements—where no adequate written solicitation was issued—was 
procedure at variance with fundamental principles of Federal negotiated 
procurement, and also raises question of improper pre-qualification of 
offerors. General Accounting Office (GAO) recommends that agency 
review its procedures for issuing such orders and conduct any further 
competition in manner not inconsistent with decision. Case is also 
called to attention of General Services Administration for possible re- 
vision of Federal Procurement Regulations. -........_.._.-.---------- 
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CONTRACTS—Continued 
Negotiation—Continued 
Justification 
Lacking 
Even though small business set-aside procurement is techincally a 
negotiated procurement, where contract is to be awarded solely on price, 
mere fact that negotiations are desirable to enhance offeror understanding 
of complex procurement does not provide legal basis for use of negotiation 
procedures in lieu of small business restricted advertising, since record 
does not support agency assertion that specifications are not sufficiently 
definite to permit formal advertising. -__.....-...-.-.-.---------.-- 
Late proposals and quotations 
Best and final offer 
Procedural deficiencies in communicating 
Where schedule contractors were competing for award of orders and 
agency required that (1) relevant contract modifications be affected by 
September 19 and (2) copies of modifications be submitted to agency’s 
ordering office by September 23, accepting late copy of modification or 
verifying modification was effective as of September 19 would not have 
amounted to acceptance of “late proposal,’’ because there was no oppor- 
tunity for offeror to materially change its offer and thereby gain unfair 
competitive advantage. Copy requirement was matter of form and 
waiver by Government would not have prejudiced other offerors _ - -_---- 
Hand carried 
Late proposal sent via commercial carrier may not be considered for 
award and was properly rejected 
No provision in FPR for agency return 
Return to sender of unopened proposal after award recommended 
In absence of any guidance in Federal Procurement Regulations, 
contracting officer immediately returned late proposal to offeror. General 
Accounting Office recommends that proposals be held by agency, un- 
opened, until after award 
Limitation on negotiation 
Propriety 
No significant difference is seen between process (in non-four-step 
procurement) which permits cost adjustment of proposed costs after 
close of discussions for purposes of award selection—even though no 
formal adjustment of proposed contract price is made—and four-step 
process which, through cost adjustment process, permits changed con- 
tract price in line with Government-evaluated price-_-_------ og Sa ee 
Minimum needs 
Selection process 
Not prejudicial 
Market survey utilization 
Protester was not prejudiced by agency’s failure to contact protester 
directly during conduct of market survey since protester’s equipment 
did not meet agency’s mandatory requirements_-__--.---------------- 
Notice to offeror of disqualification 
Protester’s contention that, by requesting it to submit second best and 
final offer, agency admitted that proposal was technically acceptable is 
without merit. Determination that proposal is in competitive range 
does not imply that proposal is acceptable but may indicate only that 
it can be improved without major revisions to point where it becomes 
acceptable. Agency never advised protester that proposal was technically 
acceptable and states that advice to the contrary was given. Negotiations 
were reopened, in part, to resolve matter of proposal’s acceptability_... 800 
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CONTRACTS—Continued 
Negotiation—Continued 

Off-the-shelf items, systems, etc. 

Product reliability establishment 
Current user contacts . 

Requirement for prior delivery of disc system is not unreasonable 
method of ascertaining reliability where time for procurement is short 
and information provided is used to contact current users of system and 
establish viability based on their comments.___......-.-.------------ 

Offeror 

Qualifications. (See CONTRACTS, Negotiation, Offers or proposals, 
Qualifications of offerors) 
Offers or proposals 
Best and final 
Additional rounds 
Proposal exclusion from competitive range effect 

Agency included protester’s first best and final offer (BAFO) in com- 
petitive range as one reason for reopening negotiations because doubts 
as to BAFO’s acceptabilitv were resolved in protester’s favor. Reliance 
on prior GAO decision and tight timeframe apparently resulted in re- 
quest for and submission of second BAFO from protester. However, 
because prior GAO decision was modified, agency need not have re- 
quested second BAFO where discussions made it clear that proposal was 
effectively no longer in competitive range. Failure to award to protester, 
which submitted the lowest-priced second BAFO, was proper- -------- 

Discussions 
All offerors requirement 

Request for ‘clarification’? from one offeror prior to formal technical 
evaluation which results in submission of detailed data, without which 
proposal would not be acceptable, constitutes discussions, thereby neces- 
sitating discussions with and call for best and final offers from all offerors- 

Prices. (See CONTRACTS, Negotiation, Prices, Best and final 
offer) 
Essentially equal technically 
Price determinative factor 

Where solicitation establishes price as substantially less important 
than technical factors in evaluation of proposals, award of negotiated 
fixed-price contract to lower priced, lower scored offeror is not improper 
where agency regards competing proposals as essentially equal tech- 
nically, thereby making price the determinative criterior for award__- -- 

Evaluation 
Improper 
Based on significant misstatements in proposal 

Selected concern’s submission of significant misstatement to NASA 
about method, manner, and results of survey of incumbent employees’ 
willingness to accept employment with concern if successful in compe- 
tition was material in evaluation leading to selection_____.______----- 

Method 
Not prejudicial 

Where agency awards follow-on phase of research project based on 
reduced scope of work, protester, whose technical proposal was evaluated 
based on full scope of work, was not prejudiced since protester’s proposal 
was rejected only because its proposed costs were considered too high 
even after cost reductions for reduced scope of work were applied 
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CONTRACTS—Continued 

Negotiation—Continued 

Offers or proposals—Continued 

Evaluation—Continued 
Reasonable 

Extent to which offeror’s proposed course of action was adequately 
justified in proposal is matter within subjective judgment of agency 
procuring officials, and record affords no basis for concluding that 
agency’s judgment that there was sufficient justification was unreason- 


Expiration 
Revival 
Protest action 
Disappointed offeror in negotiated procurement is interested party 
to file protest within meaning of section 20.1, General Accounting 
Office (GAO) Bid Protest Procedures, even though proposal had al- 
legedly expired, since active pursuit of protest can revive proposal _- 
Follow-on phase of research 
Cost evaluation 
Protester was not misled by agency when its proposal for follow-on 
phase of project was rejected because of high costs, because protester 
should have been aware that cost would be a factor in the agency’s 
evaluation, even though agency failed to reveal its importance relative 
to the technical factors._..._..._...-- Petes 
Irregularities in survey report submitted 
Representations to NASA about methods, manner, and results of 
question‘ng of incumbent contractor’s employees are not “subject to 


differing opinions” and differing results of later survey cannot reasonably 
be attributed to employees’ memory lapses or unwillingness to respond 
Ge RR oe a rs pg tate 
Preparation 
Costs 


Where record shows that there is no basis to conclude that agency 
actions deprived unsuccessful offeror from receiving an award to which 
it was otherwise entitled, offeror would not be entitled to proposal 
Prepares C0ses 2s oso. 54-4 Jeet bees Pontes ee 

In view of conclusions that agency did not err in making award on 
basis of initial proposals, that there was no requirement to amend RFP 
for de minimis change in requirements, and that incumbent contractor 
did not have unfair competitive advantage, there is no basis to find 
arbitrary and capricious action by agency necessary to support recovery 
of proposal preparation costs. Claim is accordingly denied - - - - 

Recovery 

Claimant is not entitled to proposal preparation costs because agency 
selection was not arbitrary___-__----. ae 

Prime contractor’s failure to restrict solicit: ation to ‘sole source does 
not rise to level of arbitrary or capricious action entitling protester to 
bid and proposal costs. Costs of preparing and filing protest are in any 
event unallowable 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Prequalification of offerors 
Basic ordering type agreements 
Agency’s conducting informal competition whereby order for data 
base development was to be placed under one of two vendors’ basic order- 
ing agreements—where no adequate written solicitation was issued— 
was procedure at variance with fundamental principles of Federal nego- 
tiated procurement, and also raises question of improper prequalification 
of offerors. General Accounting Office (GAO) recommends that agency 
review its procedures for issuing such orders and conduct any further 
competition in manner not inconsistent with decision. Case is also 
called to attention of General Services Administration for possible 
revision of Federal Procurement Regulations___._---_.---____-_---_-_-- 
Prices 
Reasonableness 
Failure to disclose amount of ceiling price which must not be exceeded 
for offerors under solicitation to be eligible for award is not objectionable 
because ceiling price is equivalent to Government estimate which will 
be used to decide reasonableness of prices submitted and there is no 
requirement that Government estimates be disclosed 
Qualifications of offerors 
Allegation of improper predetermination 
Not supported by record 
Where both fixed-price and cost-type proposals were solicited, agency’s 
determination to award cost-type contract was properly made after 
proposals were evaluated and not before proposals were solicited, as 
urged by protester 
Experience 
Agency reliance on offeror’s historical costs and experience under one 
contract in evaluating realism of offeror’s cost estimate for another con- 
tract is reasonalble where record establishes similarity between fabrication 
and assembly processes of items required by both contracts_________- 2 
Current information 
Where responsibility-type concerns such as prior company experience 
are comparatively evaluated in negotiated procurement, rule that re- 
sponsibility determinations should be based on most current information 
available is:also for application... =a. 2eeeus esc 2e eee oe at 
Rejection 
Improper 
Decision to reject schedule contractor as technically unacceptable to 
perform proposed work orders solely because contractor had failed to 
submit copy of extremely simple contract modification to agency order- 
ing office—where contractor had timely fiied contract modification with 
agency headquarters and with reasonalle effort ordering office could have 
verified existence and contents of modification—clearly had no reasonable 
basis. GAO recommends that GSA either terminate existing orders and 
order Government’s requirements under protester’s schedule contract, 
or reopen negotiations______ oma s ee ee ee ee eee 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Rejection—Continued 
Notification of unsuccessful offerors 
ASPR 2-503.1(f) requires prompt notice to unsuccessful offerors; 
reasons for rejection may be given in general terms, notice requirement 
is procedural, and failure to comply is not legal basis for disturb’ng other- 
wise valid award. Notice merely stating offeror’s item does not meet 
specification requirements is inconsistent with spirit and purpose of regu- 
lation, particularly where Agency furnishes more detailed reasons for 
rejection in denying offeror’s protest shortly after issuing notice of re- 
jection ei ere Siuiersy jek or ipo is BSUS 
Technical proposals 
Cost acceptability 
Agency was not required to negotiate with protester so that it might 
propose lower costs where revamping of protester’s technical proposal 
would have been required in order to make its cost acceptable 
Unbalanced 
Determination 
Criteria 
“Unbalanced Prices” clause in RFP, which was supplemented by list 
of three criteria which would be utilized to determine if proposal was 
unbalanced, complies with past General Accounting Office decisions that 
offerors should be advised of standards or guidelines which will be em- 
ployed in deciding whether prices are unbalanced______________--_---- 
Utilization of cost and pricing data 
Whether or not contracting officer has made determination under 
Federal Procurement Regulations 1-3.807-3(b) that there is adequate 
price competition, there is nothing objectionable in requiring cost and 
pricing data to be submitted with proposals since cited regulation makes 
it discretionary with contracting officer as to when data will be requested 
and data will be utilized in deciding whether proposals are unbalanced 
Options 
Generally. (See CONTRACTS, Options) 
Prices 
Best and final offer 
Hourly rates reduced 
Offer rejected 
As required, initial offer named three individuals to designated posi- 
tions, and listed on cost or pricing data form their hourly wage rates. In 
best and final offer (BAFO), hourly rates were reduced without justifica- 
tion therefor. Contracting officer, concerned that unexplained price 
reductions meant different individuals would be used, or that substantial 
cost overruns were possible, reyected BAFO. Rejection was not improper 
since offeror must clearly demonstrate proposal’s merits, and contracting 
officer’s concerns were reasonable 
Contracting agency’s allegation, disputed by protester, that oral re- 
quest for best and final offers included requirement to justify price 
changes from those in initial offer is not conclusive against protester, since 
subsequent written request confirming oral request contained no such 
advice 
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CONTRACTS—Continued 

Negotiation—Continued 

Prices—Continued 

Cost and pricing data evaluation 

Protester’s contention that agency violated regulations by not re- 
quiring prospective cost-type contractor to furnish certified cost or pricing 
data and by not performing cost analysis of such data is without merit 
since adequate price competition existed for procurement, and therefore 
requirements for submission of cost and pricing data and cost analysis of 
such data were not applicable... = 25. 223.t5eeus onsen caste as 

Agency and one offeror contend that proposal, which deviates from 
RFP’s contemplated pricing structure, may not be accepted because (1) 
all offerors were not advised that such deviations would be permitted, 
and (2) deviation may have exposed other offeror to less risk. Contention 
is without merit because deviation relates to form only and record in- 
dicates that offerors had sufficient information to make business judg- 
ment regarding actual risk involved_-_- -- tits Neda e eh hale ie ioe 

Price evaluation which seored proposals nearly equally did not elimi- 
nate price as evaluation factor, since price proposals were close and only 
varied by approximately 5 percent__--_- 

Lowest overall cost to Government 

Where RFP excludes certain nonallowable software conversion efforts, 
which will be competed under separate procurement, protest that sepa- 
rate procurement may not result in lowest cost to Government is denied, 
since overall effect of separate procurements is to increase competition 
and thereby give Government best opportunity for obtaining lowest 
CORU.2.. 


Proposals essentially equal technically 
Where solicitation establishes price as substantially less important 
than technical factors in evaluation of proposals, award of negotiated 
fixed-pr:ce contract to lower priced, lower scored offeror is not improper 
where agency regards competing proposals as essentially equal tech- 
nically, thereby making price the determative criterion for award__--_- - 
Pricing data. (See CONTRACTS, Negotiation, Cost, etc., data) 
Qualification of new sources 
Qualifying data 
Evaluation 
Propriety 
Nothing in NASA’s ‘Report of Investigation’ containing interviews 
of selected concern’s employees supports November 23, 1976, represen- 
tation of concern that incumbent employees’ direct responses formed 
basis for numbers and categories of reported employee commitments 
in event selected concern should be awarded contract - - --_- 
Requests for proposals 
Amendment 
Required for changes in RFP 
Exceptions 
Protester fails to show that RFP as issued contained inaccurate 
information giving incumbent contractor unfair competitive advantage. 
Thrust of protest is that protester was unfairly disadvantaged by lack 
of opportunity to revise its proposal after initial proposals were sub- 
mitted and it learned that 1 of 617 equipment items to be serviced had 
been removed. However, de minimis change did not require agency to 
amend RFP pursuant to ASPR 3-805.4(a) (1976 ed.), nor did agency 


err in making award on basis of initial proposals under ASPR 3-805.1(v) 
(1976 ed.) 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Cancellation 
Not justified 
Where (1) Government’s actual needs would be satisfied under 
initial RFP, (2) one offeror’s minor deviation from RFP’s contem- 
plated price scheme was not material, and (3) proposals may be evalu- 
ated on equivalent basis, best course of action is for agency to award 
under initial RFP to low total priced otherwise acceptable offeror 
Recommended by General Accounting Office 
Where Department of Labor (DOL) notifies agency that it has 
determined Service Contract Act (SCA) is applicable to proposed 
contract, agency must comply with regulations implementing SCA 
unless DOL’s view is clearly contrary to law. Since determination that 
SCA applies to contract for overhaul of aircraft engines is not clearly 
contrary to law, solicitation which does not include required SCA pro- 
visions is defective and should be canceled. Contention that applica- 
bility of SCA should be determined by Office of Federal Procurement 
Policy (OF PP) does not justify agency’s failure to compiy with SCA 
under circumstances where OFPP has not taken substantive position 
ita eo See oS 
Ceiling price 
Failure to disclose 
Failure to disclose amount of ceiling price which must not be exceeded 
for offerors under solicitation to be eligible for award is not objectionable 
because ceiling price is equivalent to Government estimate which will 
be used to decide reasonableness of prices submitted and there is no 
requirement that Government estimates be disclosed________--------- 
Construction 
Equipment verification provisions 
Procurement documents in ‘four-step’? procurement established goal 
for maximum use of “tried and true”? computer equipment but did not 
necessarily rule out modified equipment based on preexisting technology 
or new equipment if based on preexisting equipment or technology. 
Documents were written broadly enough to permit use of tried tech- 
nology or equipment. Under literal reading of provisions requiring 
equipment verification, preexisting technology—prototype related equip- 
ment—would qualify so long as technology had verified performance 
characteristics 
Reasonable interpretation 
Given that RFP provision on “programming languages’ did not 
expressly require—or prohibit—use of “high order’? programming lan- 
guage, that provisions of DOD Directive 5000.29 did not apply to 
procurement, and that Air Force has refuted by force or argument 
alleged automatic superiority of “high order’? programming language, 
view of implicit procurement requirements for “high order’ language 
is rejected 
Inconsistent provisions 
Not established in record 
Responsibility provisions in request for proposals (RFP) which require 
contractor to have certain personnel ‘on board’’ by time of award but 
also provide for contractor commitment to obtain personnel for contract 
performance do not conflict since latter provision refers to personnel other 
than those reauived:to be “om board.” --.-25-. 2-5-0550 522-nssek~ 501 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 


Omissions 
Cost estimates 
Spare parts furnished by contractor 
Agency is not required to furnish cost estimate of spare parts in RFP 
where such parts are to be principally furnished by the Government and 
contractor will be reimbursed for contractor acquired parts on a normal 
billing cycle so that contractor investment is minimal. However, it is 
suggested that consideration be given to including such estimates in 
future solicitations __- 
Protests under 
Closing date 
Date for receipt of initial proposals 
Protest concerning requests for proposals’ (RFP) price evaluation 
formula and application thereof is untimely since formula was clearly 
set forth in detail in RFP, alleged problems with application were 
reasonably discernible from formula, and protest was not filed before 
closing date for initial proposals as required by 4 C.F.R. 20.2(b) (1) 
UST Tose Ne é 
Timeliness 
Filed after closing date for receipt of proposals 
Allegations that solicitation included material allegedly proprietary 
to protester and that it should have been issued as a small business set- 
aside are untimely and ineligible for consideration where filed after 
closing date for receipt of proposals. Moreover, General Accounting 
Office does not generally review allegations that procurement should 
have been set aside for small business in view of broad agency discretion 
to make that determination 
Unsubstantiated allegations 
Record does not support contention that agency suggested to protester 
an allocation of personnel which exceeded agency’s known budgetary 
limitations... 52 .2<.oln S£ek ees ee et Zee eee 
Protester’s allegation of improprieties occurring at the negotiation 
session are untimely because they were filed more than 10 days after 
they occurred________-_ 40.39. Se eeets Bees. Felt 22 Seer or) 
Restrictive of competition 
Requirement in request for proposals (RFP) that hardware vendors 
must submit price for mandatory option for software conversion does not 
constitute unreasonable restriction on competition, because, despite 
allegation that hardware vendors are being forced into software field, 
RFP contained no restriction on subcontracting 
Specification adequacy 
Agency is not required to furnish cost estimate of spare parts in RFP 
where such parts are to be principally furnished by the Government and 
contractor will be reimbursed for contractor acquired parts on a normal 
billing cyele so that contractor investment is minimal. However, it is 
suggested that consideration be given to including such estimates in 
future solicitations..............-. =i Scene SEINE ORR SD eee Stee 


501 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 


Specification requirements 
Information 
Specificity 
As practical matter, it would have been impossible to have obtained 
from competitive-range offerors detailed information needed to evaluate 
life-cycle costs down to module level since design of software to module 
level would not occur until after award 
Unbalanced proposal submission 
“Unbalanced Prices’ clause in RFP, which was supplemented by list 
of three criteria which would be utilized to determine if proposal was 
unbalanced, complies with past General Accounting Office decisions that 
offerors should be advised of standards or guidelines which will be em- 
ployed in deciding whether prices are unbalanced 
Requests for quotations 
Evaluation criteria 
Although it would have been proper to cancel solicitation and make 
sole-source award when sole-source requirement is discovered after 
receipt of responses to request for quotations (RFQ), award to sole- 
source supplier under RFQ was not prejudicial to other competitor since 
ultimately the same result would have been attained and RFQ did not 
set forth any particular basis (such as price) for award, so that award 
cannot be said to have violated award criteria 
Selection process v. procurement 
Determination of minimum needs 
Protester was not prejudiced by agency’s failure to contact protester 
directly during conduct of market survey since protester’s equipment 
did not meet agency’s mandatory requirements 
Small business concerns. (See CONTRACTS, Awards, Small business 
concerns) 
Sole-source basis 
Determination and findings 
One known source 
Propriety of determination 
Protest against sole-source awards is denied where agency performed 
adequate market survey and record establishes that awardees were only 
known firms with equipment capable of meeting agency’s requirements _- 
Justification 
Materials to be tested may be purchased sole-source from only ap- 
proved producer 
Delay and technical risk involved 
Sole-source award for technical services to incumbent contractor is 
justified where new contractor, in order to perform services adequately, 
would have to learn technical history previously available only to 
incumbent and agency cannot afford delay and risk involved in training 
a new contractor - - --__ ea ae lee ee Sn oe Ne oe cain tar as os etn co 


109 
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CONTRACTS—Continued 
Negotiation—Continued 
Sole-source basis—Continued 
Re procurement 
Default termination of original contract 
Quest’on concerning propriety of sole-source award of reprocurement 
contract is within General Accounting Office (GAO) bid protest jurisdic- 
tion, since GAO considers if award was made in accordance with applic- 
able procedures, and does not consider either propriety of termination 
of original contract or whether contracting officer met duty to mitigate 
reprocurement costs, both of which are properly for consideration by 
boards of contract appeals_- 
Source selection 
Market survey utilization 
Failure in market survey to provide details of requirements to po- 
tential vendor is not unreasonable in view of time constraints, primary 
reliance on technical literature and agency contacts, and contacts with 
General Services Administration which should have been able to pro- 
vide expert advice on both market place and equipment_ 
Specifications. (See CONTRACTS, Specifications) 
Subcontracts 
Propriety of negotiation 
Fair and equal treatment of competing offerors is not provided when, 
after cutoff date for receipt of quotations, operating contractor permits 
one offeror to submit price based on offeror’s suggested alternate ap- 
proach but does not provide competitor with opportunity to furnish 
quote based on that approach____________- 
Termination. (See CONTRACTS, Termination) 
Two-step procurement 
Competition sufficiency 
Small business set-asides 
Award under two-step formally advertised procurement restricted as 
total small business set-aside may be made where there are only two 
small business offerors whose step-one technical proposals were found 
acceptable and were eligible to compete on step-two invitation for bids 
First step 
Benchmark testing 
Time limitations 
Language concerning minimum time in which to schedule benchmark- 
ing should be eliminated from future solicitations. Agency merely needs to 
state that it has right to perform benchmark within resonably prac- 
ticable time not to exceed whatever time period required by circum- 
stances of procurement____.________-- ienins -} spe toe Acie Brey mover EoefT 653 
Technical approaches 
Evaluation criteria 
Fact that Bid Equalization Factor Clause gives offeror significant 
monetary reduction for purposes of bid evaluation under step two does 
not mean clause is prohibited by applicable procurement law or statute. 
General Accounting Office has consistently interpreted language of 
Federal Procurement Regulations (FPR) that award be based on price 
and other factors to mean that award will be on basis of most favorable 
cost to Government. Dollar amounts computed under formula set forth 
in Bid Equalization clause represent foreseeable energy costs savings be- 
cause of increased efficiency of offering UPS equipment 
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CONTRACTS—Continued 
Negotiation—Continued 
Two-step procurement—Continued 


One offer acceptable 
Record indicates only one step-one offeror was benchmarked. Since 
FPR provides for discontinuance of two-step method of procurement 
after evaluation of step-one technical proposals, VA should consider can- 
cellation of IFB issued under step two and instead negotiate price with 
only offeror te iret aed dott 
Technical proposal acceptability 
Benchmark, etc., requirements 
Veterans Administration is allowed to set its own minimum needs for 
UPS equipment based on computer hardware to be supplied by such 
equipment, prevailing electrical environment at its computer site, and 
availability of back-up computer capacity. Consequently, VA can also 
conduct its own benchmarking to insure offeror has technical ability to 
fulfill VA’s particular minimum needs. VA need not take into account 
fact that protester passed benchmark test for recent UPS procurement 
by General: Servicés Administration... .. 2... 2.22262 os theses on 
Evaluation criteria 
Failure to apply 
Agency’s acquisition and evaluation of equipment furnished by firm 
deemed ineligible to compete on step-one RFTP and rejection of six 
proposals on basis of such evaluation constitute complete departure 
from RFTP evaluation criteria. Improper evaluation precluded 60 per- 
cent of offerors from competing on step-two solicitation to their prejudice. 
However, remedial action is not possible because of termination costs 
and urgency and gravity of program for which cameras are being pur- 
Gene feet Boe SOs 200 Scone sbi alee 
Offer and acceptance 
Acceptance 
Delays 
Where low bidder initially refused to revive its expired bid, unless bid 
was corrected upward because of mistake, bid may not be accepted sub- 
sequently when bidder decides to waive its mistake. Award, if otherwise 
proper, may be made to second low bidder whose bid was promptly re- 
vived at request of agency_____----------- 
Effect 
Scope of contractor’s obligation 
Where solicitation language does not require submission of information 
concerning preventive maintenance prior to award, bidder’s insertion of 
bid price in invitation for bids for such maintenance constitutes an offer 
to provide the required maintenance and acceptance of bid results in 
binding obligation to perform in accordance with Government’s re- 
CERIN SUES oP el a Eel oe danske 
What constitutes acceptance 
Where solicitation provides that written acceptance of offer otherwise 
furnished to bidder within bid acceptance period shall result in binding 
contract and bidder took no exception to provision in its bid, contract was 
effective on timely issuance of telegraphic notice of award and bidder’s 
assertion of mistake to procuring activity after issuance of notice was 
therefore allegation made after award____-________________-_-_------ 


395 
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CONTRACTS—Continued 
Offer and acceptance—Continued 


Communication of offer requirement 
Compliance 
In negotiated procurement where schedule contractors were competing 
for award of orders for particular project, circumstances indicate that 
protester adequately communicated its offer to perform work, though it 
did not timely submit copy of modification to its contract as required. 
Agency was obligated to exert reasonable efforts to verify existence and 
contents of contract modification _ - _- 
Options 
Exercisable at sole discretion of Government 
Review by GAO 
Where agency awards contracts to several contractors to perform initial 
phase of research project and then essentially conducts cost and tech- 
nical competition to decide which of them will be selected to continue 
project, General Account ng Office (GAO) will review agency’s refusal 
to select particular contractor. Rule that GAO will not review protest of 
agency’s refusal to exercise a contract option is not applicable 
Payments 
Advance 
Lessor’s capital cost at beginning of lease 
Agency’s annual appropriation is not available for payment of equip- 
ment lessor’s entire capital cost at commencement of lease, and con- 
sequently low hid for lease of telephone equipment for 10 years which 
requires payment of bidder’s capital costs at the outset of lease is properly 
rejected as requiring an advance payment contrary to law 
Limitation 


Advance payments authorized by statute and implementing regula- 
tions are financing tool used where no other means of contract financing 
are available; a bid conditioned upon the receipt of advance payments 
would be required to be rejected pursuant to Federal Procurement 
Regulations 1—-30.407(b) ___ 

Prohibition 
Applicability 

Cost of special equipment acquired to perform major construction 
contract may be paid as incurred under mobilization and preparatory 
work clause without violating statute prohibiting advance payments. 
Moreover, Government’s interests appear to be protected in case of 
termination for convenience_---_--_- 

Service contracts 

Installation costs of telephone equipment are expenses properly in- 
curred during fiscal year in which contract was awarded and properly 
could be paid from annual appropriation available for such purpose for 
that fiscal year; however, had bidder unbalanced its bid by including 
the capital cost of its equipment in the installation cost, contracting 
officer would not be authorized to accept the bid because such costs would 
be far in excess of reasonable value of the installation services performed 
and payment would be in violation of 31 U.S.C. 529 
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CONTRACTS—Continued 
Payments—Continued 


Progress 
First payment 
Inclusion of total performance or payment bond premiums 
Reimbursement to Government contractors of the total amount of 
paid performance and payment bond premiums in the first progress pay- 
ment can be authorized by amending the relevant Armed Services Pro- 
curement Regulation and Federal Procurement Regulations clauses to 
specifically so provide. Such reimbursements are not payments for future 
performance, but are reimbursements to the contractor for his costs in 
providing a surety satisfactory to the Government as required by law, 
and therefore, are not prohibited by 31 U.S.C. 529. Prior Comptroller 
General decisions, clarified 
Prompt payment discount. (See CONTRACTS, Discounts) 
Releases 
Effect 
Contractor, having mistakenly failed to reserve claims against the 
Government in general release, may nevertheless have claims considered 
on merits since contracting officer knew of contractor’s active interest in 
larger claims and prior to payment was informed of error by contractor_- 
Personal services. (See PERSONAL SERVICES, Contracts) 
Prices 
‘*Best possible price’’ 
Reprocurement 
Default termination of original contract 
Contracting officer acted reasonably in awarding reprocurement con- 
tract to next low bidder on original procurement having equipment 
available to perform needed services at price not in excess of that bidder’s 
original bid since agency had urgent requirement for immediate repro- 
curement and under circumstances prior bids could be considered accept- 
able measure of what competition would bring 
Cost, etc., data 
Negotiated procurements. (See CONTRACTS, Negotiation, Cost, 
etc., data) 
Privity 
Subcontractors 
Award ‘‘for’’ Government 
One exception to General Accounting Office (GAO) general policy of 
not reviewing award of subcontracts by Government prime contractors 
is for awards made “for’’ Department of Energy (DOE) by prime man- 
agement contractors who operate and manage DOE facilities, and 
although these prime contractors may engage in variations from the 
practices and procedures governing direct awards by Federal Govern- 
ment, general basic principles pertaining to contracts awarded directly 
by Federal procurement (Federal norm) provide the standard against 
which award actions are measured 
Where Department of Energy (DOE) contract with prime manage- 
ment contractor for operation and management of DOE facilities 
requires contractor to award subcontracts on basis of fair and equal 
treatment of all competitors, the ‘‘Federal norm” provides an appro- 
priate frame of reference for determining if fair and equal treatment has 
been provided in specific situations 
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CONTRACTS—Continued 
Protests 
Abeyance pending contract appeals board action 
Incumbent contractor’s protest concerning ambiguities in invitation for 
bids (IFB) will not be considered by General Accounting Office where 
claims based on same issues were previously filed by incumbent con- 
tractor under identical contractual provisions as those protested and 
are currently pending before contract appeals board 
Administrative actions 
Filing protest 
‘*Adverse agency action’’ conclusion 
If protester’s February 18 objections to intended Navy action, sub- 
sequent phone calls and conferences are not to be considered filing of 
protest, March 31 protest is untimely since filed more than 10 days after 
basis of protest about nonsolicitation irregularity was known. If Feb- 
ruary 18 objections are considered to be protest then it is clear Navy’s 
simultaneous oral rejection of protests on February 18 or March 1 con- 
stituted initial adverse agency action from which protester had 10 days 
within which to file protest, which norm was not met 
Although protester apparently considered contracting officer’s initial 
adverse action to be ill-founded or inadequately explained, leading pro- 
tester to appeal to higher agency level, it was nevertheless obligatory 
that protest be filed within 10 days after initial adverse action. Related 
ground of protest against failure to obtain delegation of procurement 
authoritv is also untimely filed 
Administrative reports 
Failure by GAO to request 
Reconsideration request 
Fact v. law basis 
General Accounting Office (GAO) Bid Protest Procedures contemplate 
that requests for reconsideration of bid protest decisions are to be re- 
solved as promptly as possible. Therefore, where it appears from record 
and submission of party requesting reconsideration that prior decision is 
not legally erroneous, GAO will decide reconsideration request without 
requesting comments from procuring agency. Issuance of decision under 
such circumstances is not premature or unfair to party requesting recon- 
sideration which states it expected to receive copy of agency response 
and have opportunity to reply thereto___._...-_-.-.-------_-------- 
Timeliness 
Agency report on protest filed within 25 working days is within guide- 
lines of General Accounting Office Bid Protest Procedures, which antici- 
pate that report will be filed within that time period 
Agency delay in filing response to protest is procedural matter, not 


affecting merits of protest. Response to protest cannot be disregarded 
on this basis-_ ____-___ Be) tec a een Se cage ee 


Allegations 
Agency destruction of workpapers, etc. 
Not prejudicial 
Documents destroyed by agency appear to have been workpapers of 
technical panel which were incorporated into formal comments of tech- 


nical panel that were provided to protester. Therefore, protester was 
not prejudiced by this action 
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CONTRACTS—Continued 
Protests—Continued 
Allegations—Continued 


Conflict in statements of contractor and contracting agency 
Contrary to protester’s contention, record reveals that agency advised 
protester ahead of time of established common cutoff date for submission 
of second best and final offers (BAFO). Protester submitted timely 
BAFO and initial protest letter asserted that pre-cutoff date advice was 
given. Based on above, and contradictory statements by protester and 
agency, protester has failed to meet burden of proof____.-.__________ 
Not supported by record 
Protest based on allegations of statutory and regulatory violations, 
without meaningful explanation as to why or how the violations exist, 
is without merit 
Contention that personnel exceeded budget limitation 
Record does not support contention that agency suggested to pro- 
tester an allocation of personnel which exceeded agency’s known budg- 
etary limitations 
Improprieties allegation 
Protester’s allegation of improprieties occurring at the negotiation 
session are untimely because they were filed more than 10 days after 
WRC ON ee ee ne 
Authority to consider 
General Accounting Office rendering decisions on bid protests does not 
violate separation of powers doctrine 
Agency records not released to protester 
General Accounting Office will consider all documents filed by agency 
in deciding protest, even though agency withheld certain documents 
from protester pursuant to Freedom of Information Act 
Appeal before Contract Appeals Board 
Incumbent contractor’s protest concerning ambiguities in invitation 
for bids (IFB) will not be considered by General Accounting Office 
where claims based on same issues were previously filed by incumbent 
contractor under identical contractual provisions as those protested and 
are currently pending before contract appeals board 
Grant procurements 
General Accounting Office will take jurisdiction to review complaint 
against an award of a contract by grantee, which is recipient of Depart- 
ment of Housing and Urban Development bloc grant-- 
Reprocurement due to contract default 
Question concerning propriety of sole-source award of reprocurement 
contract is within General Accounting Office (GAO) bid protest jurisdic- 
tion, since GAO considers if award was made in accordance with ap- 
plicable procedures, and does not consider either propriety of termination 
of original contract or whether contracting officer met duty to mitigate 
reprocurement costs, both of which are properly for consideration by 
NIGGER®. GF COMBTACE HDDOUIS Sooo oie ies as oe Se eae wa nee = oSS 
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CONTRACTS—Continued 
Protests—Continued 
Award approved 
Prior to resolution of protest 

Where contracting officer, through the regular course of mail, receives 
before award copy of protest transmitted to General Accounting Office 
(GAO), agency is on notice of protest and should comply with Federal 
Procurement Regulations (FPR) provision for award after notice of 
protest, notwithstanding absence of formal notification of protest from 
GAO. No consideration by GAO is required where agency failed to 
comply with procedural requirement of FPR in making award after 
notice of protest, since validity of award was not thereby affected 

Conflict in statements of contractor and contracting agency 

Contracting agency’s allegation, disputed by protester, that oral 
request for best and final offers included requirement to justify price 
changes from those in initial offer is not conclusive against protester, 
since subsequent written request confirming oral request contained no 
such advice 

Protest before or after award 

It is concluded that protester was specifically informed on February 18, 
1977, of Navy’s intent to modify contract in ways which were later made 
subject of March 31 protest notwithstanding that, as of February 18, 
Navy contracting office had not received internal Navy document de- 
scribing modification and that some details of intended modification— 
unrelated to basic grounds of protest—were later changed 

Contracting officer’s affirmative responsibility determination 

General Accounting Office review discontinued 
Exceptions 
Fraud 

Ground of protest questioning finding that prospective awardee is 
responsible will not be considered since neither fraud on part of procur- 
ing agency is alleged nor ‘‘definitive’’ responsibility criteria are involved_ 

General Accounting Office (GAO) does not review grantee’s affirmative 
determination of responsibility unless fraud has been alleged or solicita- 
tion contains definitive responsibility criteria which have allegedly not 
been applied. This is consistent with position of GAO in Federal procure- 
ment area 

To determine arbitrary rejection of bid 

Allegation concerning bidder’s capacity to perform involves question 
of responsibility. While General Accounting Office (GAO) will review 
protests involving agency determinations of nonresponsibility in order 
to provide assurance against arbitrary rejection of bids or proposals, 
affirmative determinations generally are not for review by GAO since 
such determinations are based in large measure on subjective judgments 
EMERG FONE a oo ers 2 ei ie ce 

‘‘Defensive protests’’ 

Basic concepts evident from review of cases holding protesters need 
not file ‘defensive protests’ are: (1) protesters need not file protests if 
interests are not being threatened under then-relevant factual scheme; 
and (2) unless agency conveys its intended action (or finally refuses to 
convey its intent) on position adverse to protester’s interest, protester 
cannot be charged with knowledge of basis of protest 
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CONTRACTS—Continued 
Protests—Continued 
‘*Four-step’’ source selection procedures 
Negotiated procurements 
Since (1) selected proposal was rationally found to be in competitive 
range; (2) discussions could not have been held with selected offeror in 
contested areas without violating procedures; (3) appropriate discus- 
sions with selected offeror were otherwise conducted; (4) protester 
alleges lack of discussion with itself largely in the abstract; (5) post- 
selection discussions with highest-rated offeror did not result in 
‘leveling,’’ it cannot be concluded Air Force failed to comply with 
requirements of 10 U.S.C. 2304(g). Based on review of record, it is 
concluded that agency-evaluated cost and technical differences between 
proposals of protester and selected offeror are rationally founded 
General Accounting Office function 
General Accounting Office rendering decisions on bid protests does 
not violate separation of powers doctrine_-_.._...-.---------------- 
Interested party requirement 
Air carrier who was at all times eligible for contract to perform 
charter flights is interested party under bid protest procedures-_-_---_-_- 
Disappointed offeror in negotiated procurement is interested party to 
file protest within meaning of section 20.1, General Accounting Office 
(GAO) Bid Protest Procedures, even though proposal had allegedly 
expired, since active pursuit of protest can revive proposal- 
Merits 
Consideration of untimely protest 
Impact on timely issues 
Untimely is ue of whether price evaluation formula eliminated price 
as evaluation factor will be considered only to extent that it impacts 
on timely issue relating to adequacy of price competition to invoke 
exemption to cost or pricing data requirements 
Moot, academic, etc., questions 
Protest against possible award to lowest bidder, which allegedly sub- 
mitted unrealistically low bid under which performance in compliance 
with solicitation’s manning requirements and applicable Department 
of Labor wage determination is not possible without sustaining huge 
losses, will not be addressed because procuring activity found low bid 
nonresponsive and ineligible for award because bidder failed to submit 
amendments to solicitation with its bid___.__-_-_- 
Negotiation 
Requests for proposals 
Protests under 
Closing date 
Date for receipt of initial proposals 
Contention that evaluation criteria concering experience restricted 
competition and favored incumbent contractor is untimely because cri- 
teria were listed in RFP, and protest should have heen, but was not, filed 
before closing date for initial proposals __ Seek 
Non-appropriated fund activities 
Where statute autorizes imposition of surcharge on sales of goods sold 
in commissaries and provides for specific use of funds collected, such funds 
are appropriated and subject to settlement by General Accounting Office 
(GAO). Therefore, GAO will consider bid protest involving procurement 
funded by commissary surcharge fund. Prior decisions are overruled - - - -- 
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CONTRACTS—Continued 
Protests—Continued 
Notice 
What constitutes 
To contracting officers 

Where contracting officer, through the regular course of mail, receives 
before award copy of protest transmitted to General Accounting Office 
(GAO), agency is on notice of protest and should comply with Federal 
Procurement Regulations (FPR) provision for award after notice of 
protest, notwithstanding absence of formal notification of protest from 
GAO. No consideration by GAO is required where agency failed to com- 
ply with procedural requirement of FPR in making award after notice of 
protest, since validity of award was not thereby affected______._______- 

Options 

Pricing 
Not mentioned in IFB 

Both invitation for bids’ (IFB) ‘Schedule’ and ‘Storage Facilities” 
provisions clearly provided that Air Force might award under “storage 
eredits”’ pricing option notwithstanding lack of mention of pricing option 
in IFB clause entitled ‘Evaluation Factors For Award.’’___- 

‘Storage credits’’ 

Protester was not prejudiced by Air Force’s failure to disclose that 
award under “‘storage credits” pricing option might be decided, in part, 
by results of “storage credits’ bids under other solicitations. Moreover, 
since Government could not disclose Government’s cost estimate of con- 
struction of storage facility to be built by use of offered storage credits, 
and given clear right of Government to determine reasonableness of sub- 
mitted bids by appropriate information, use of separate bidding results 
to determine award is not objectionable. Analogy is made to “stepladder’’ 
pidding procedure... oo 

Persons, etc., qualified to protest 

Interested parties 
Bidders/offerors on original procurement 
Reprocurement on default termination 

Bidder on original procurement is interested party under GAO Bid 
Protest Procedures so as to be able to protest sole-source negotiated re- 
procurement of original contract___ 

Premature 

Basic concepts evident from review of cases holding protesters need 
not file ‘defensive protests’ are: (1) protesters need not file protests if 
interests are not being threatened under then-relevant factual scheme; 
and (2) unless agency conveys its intended action (or finally refuses to 
convey its intent) on position adverse to protester’s interest, protester 
cannot be charged with knowledge of basis of protest 

Preparation 

Costs 
Noncompensable 

Claim for anticipated profits and for cost of pursuing bid protest is 

rejected __ 


Prime contractor’s failure to restrict solicitation to sole source does not 
rise to level of arbitrary or capricious action entitling protester to bid and 
proposal costs. Costs of preparing and filing protest are in any event 
unallowahle____ 
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CONTRACTS—Continued 
Protests—Continued 
Procedures 
Bid Protest Procedures 
Administrative reports 
Timeliness 
Agency report on protest filed within 25 working days is within guide- 
lines of General Accounting Office Bid Protest Procedures, which antici- 
pate that report will be filed within that time period______________-_- 
Furnishing information on protests 
Rebuttal by interested parties 
Contention by interested party (successfui offeror) that its ability to 
respond to protest was hampered because protest correspondence was 
erroneously sent to branch office rather than company headquarters is 
without merit where different representatives of company gave con- 
flicting instructions as to where correspondence should be sent, and in 
any event company had more than normal 10 working days in which to 
prepare its comments... ._._._.__--_- 
Improprieties and timeliness 
Protest against alleged solicitation defect is untimely filed under 
General Accounting Office’s Bid Protest Procedures notwithstanding 
protester’s asserted lack of knowledge of defect, and issue is not con- 
sidered under exception as “‘significant’’ because it does not affect class 
air peOUUNebrNEe So co ee Ye 
Reconsideration 
Error of fact or law basis 
General Accounting Office (GAO) Bid Protest Procedures contem- 
plate that requests for reconsideration of bid protest decisions are to be 
resolved as promptly as possible. Therefore, where it appears from record 
and submission of party requesting reconsideration that prior decision 
is not legally erroneous, GAO will decide reconsideration request without 
requesting comments from procuring agency. Issuance of dec’sion under 
such circumstances is not premature or unfair to party requesting re- 
consideration which states it expected to receive copy of agency response 
and have opportunity to reply thereto so Se ae a 
New contentions 
Procuring agency untimely fi'ed additional basis upon which recon- 
sideration of merits of earlier decision is requested. Since additional basis 
was not filed timely as required by section 20.9 of Bid Protest Procedures, 
GAO declines to reconsider that aspect of earlier decision________--_--- 
Standing to protest 
‘“Interested’’ party 
Air carrier who was at all times eligible for contract to perform charter 
flights is interested party under bid protest procedures__-_------------- 
Time for filing 
Date basis of protest made known to protester 
Contention—that Government-stuffed-container factor of 10 percent 
instead of 24 percent should have been used to evaluate price proposals— 
was not raised within 10 working days after basis of protest was known; 
therefore, it is untimely under 4 C.F.R. 20.2(b) (2) (1977) and will not be 
considered on merits_-_._-..------ ae 
Argument that discussions were not meaningful is timely since it was 
not known until protestor received certain documents pursuant to 
Freedom of Information Act request, and argument was raised within 10 
days of that time 


251 
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CONTRACTS—Continued 
Protests—Continued 
Procedures—Continued 
Bid Protests Procedures—Continued 
Time for filing—Continued 
Reconsideration request 
Request for reconsideration filed by agency more than 10 working days 
after actual notice of General Accounting Office (GAO) decision was 
received is untimely. However, prior decision is explained in view of 
apparent need for clarification 
Procuring agency filed timely request that General Accounting Office 
(GAO) reconsider prior decision but did not timely file required detailed 
statement concerning factual or legal basis to modify or overturn prior 
decision. Since detailed statement was not timely filed as required by 
section 20.9 of Bid Protest Procedures, GAO declines to reconsider earlier 
decision 
Significant procurement issue exception—applicability 
None of issues found to be untimely are significant issues which could 
be considered notwithstanding their untimeliness_—-__.____.___.__-_-_- 
Solicitation improprieties 
Portion of protest concerning procuring activity’s treatment of pro- 
tester’s bids in response to earlier solicitations which are not the subject 
of the protest here in question will not be addressed-----__-.-_-.---- 
Protester’s contention that second solicitation’s specific acquisition of 
data clause did not meet Government’s actual needs involves an alleged 
impropriety in the solicitation which was apparent prior to bid opening 
and since protester first raised issue with agency after bid opening it is 
untimely raised under 4 C.F.R. 20.2(b) (1) (1977) 
Two-step procurement 
Protest by large business concern against solicitation restricting pro- 
curement as total small business set-aside, on basis that there were 
insufficient small business competitors, filed after closing date for 
receipt of step-one technical proposals is untimely filed under General 
Accounting Office Bid Protest Procedures, 4 C.F.R. 20.2(b) (1977 ed.) _- 
Waiver 
Interested party timely requested that GAO reconsider earlier decision 
and, before expiration of time for filing reconsideration request, such 
party was expressly granted extension to file required detailed statement. 
Although Bid Protest Procedures do not permit waiver of section 20.9’s 
time limit for filing reconsideration, in circumstances GAO will consider 
merits of reconsideration request. For future, reconsideration requests 
must be filed within prescribed time limit and there will be no exceptions_ 
Contracting agency requirements 
Agency’s noncompliance 
Not prejudicial 
Neither Naval Regional Procurement Office Instruction 4200.30B 
nor DAR 2-407.8(a)(1) requires that a written protest be responded to 
in writing prior to award and since protest has been decided on its merits 
protester has not been prejudiced by absence of written agency response 
to its protest concerning the second solicitation prior to award 
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CONTRACTS—Continued 
Protests—Continued 
Responsibility of small business concerns to perform contract 
Conclusive determination vested in SBA 
Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and perseverance is dis- 
missed since, pursuant to recent amendment of Small Business Act, 
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred 
for final disposition by Small Business Administration___ 
Timeliness 
Basis of protest 
Constructive notice 
Although protester hedges admission that it was aware—as of 
March 30—that “grounds of protest would exist’’ if Navy modified con- 
tract as it intended, fact that protester actually filed protest on March 31 
goes against protester’s argument that companies need not file “defensive 
protests.” In any event, information conveyed by Navy on March 30 was 
no more than that which had been conveyed in February 18 conference 
about intended modification 
Date made known to protester 
If protester’s February 18 objections to intended Navy action, subse- 
quent phone calls and conferences are not to be considered filing of pro- 
test, March 31 protest is untimely since filed more than 10 days after 
basis of protest about nonsolicitation irregularity was known. If Febru- 
ary 18 objections are considered to be protest then it is clear Navy’s 
simultaneous oral rejection of protests on February 18 or March 1 con- 
stituted initial adverse agency action from which protester had 10 days 
within which to file protest, which norm was not met_--__-_.-_------ 
Although protester apparently considered contracting officer’s initial 
adverse action to be ill-founded or inadequately explained, leading pro- 
tester to appeal to higher agency level, it was nevertheless obtigatory 
that protest be filed within 10 days after initial adverse action. Related 
ground of protest against failure to obtain delegation of procurement 
authority is also untimely filed Bz 3 eS SE 
Doubtful 
Protest against sole-source procurements is timely since doubt as to 
date on which protester knew or should have known protest basis is re- 
solved in favor of protester in absence of objective evidence to contrary __ 
Burden of proof 
Evidence sufficiency 
Large business concern’s protest against agency’s evaluation of its 
equipment (on basis of which small business offers were rejected as un- 
acceptable) filed after closing date for receipt of step-one proposals is 
timely filed where evaluation was not publicly disclosed and record does 
not controvert protester’s statement that it became aware of unfavorable 
evaluation only at time of issuance of step-two solicitation_________-~. 
Effect of request for debriefing 
Argument that Government should have held oral negotiations on 
price when it discovered that both offerors proposed pr ces lower than 
Government estimate is timely, since protester could not have known of 
basis until debriefing, and issue was raised within 10 days of debriefing - - 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Negotiated c ntracts 
Date basis of protest made known 

Where agency ordering office’s unconventional negotiate? solicitation 
document required schedule contractors to furnish copies of already effec- 
tive contract modifications by specific time, but did not warn that failure 
to comply would eliminate contractor from consideration for award of 
orders, protest by contractor following its elimination from procurement 
is not “based upon”’ any apparent solicitation impropriety. Rather, pro- 
test was timely filed within 10 working days after protester knew basis 
for protest—elimination from procurement for failure to furnish copy of 
contract modification 

Award on initial proposal basis 

Protest after submission of initial proposals objecting to award on 
basis of initial proposals and agency’s failure to amend request for pro- 
posals (RFP) is not untimely, because protest is not directed at any ap- 
parent impropriety in RFP, but at conduct of procurement after initial 
proposals were received 


Where offeror received information on July 25 leading it to inquire 
whether agency would amend RFP, waited for promised response, and 
protested within 10 working days after it was told on August 25 that 
award was being made on basis of initial proposals, protest is not un- 
timely. Basis for protest was not known until agency responded to July 
inquiry, and delay in agency response is not so great that agency inac- 
tion charged protester with knowledge of basis for protest prior to 


August 25 
Evaluation method unknown 
Where solicitation allows both fixed-price and cost-type proposals to 
be submitted, protester should have known prior to submitting its 
proposal that comparison between both types of proposals might be 
made as part of evaluation process. However, since protester was not 
aware, until after award, of how evaluat on was made, its contentions 
as to propriety of evaluation are timely raised after award 
Negotiation procedure improprieties 
Apparent prior to closing date for best and final offers 
Protest that oral negotiations should have been held due to size, 
complexity, and potential 5-year duration of procurement is untimely 
since it was not filed, at latest, within 10 days of closing date for best 
BAG AMANGMCIR 2. 222 ee 2a eet cee MERE Se SE eae 
Reconsideration 
On merits 
Interested party timely requested that GAO reconsider earlier deci- 
sion and, before expiration of time for filing reconsideration request, 
such party was expressly granted extension to file required detailed 
statement. Although Bid Protest Procedures do not permit waiver of 
section 20.9’s time limit for filing reconsideration, in circumstances GAO 
will consider merits of reconsideration request. For future, reconsidera- 
tion requests must be filed within prescribed time limit and there will 
be novexeentions.. 22.2.4 Setses Lee eee cues See ese ee oe 
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CONTRACTS—Continued 
Protests—Continued 
Timeliness—Continued 
Significant issue exception 
Lacking 
Protest against alleged solicitation defect is untimely filed under Gen- 
eral Accounting Office’s Bid Protest Procedures notwithstanding pro- 
tester’s asserted lack of knowledge of defect, and issue is not considered 
under exception as “significant’’ because it does not affect class of 
I NNR ae So ca at oo od ese a el ae 
Small business set-aside 
Administrative determination 
Not for GAO review 
Allegations that solicitation included material allegedly proprietary 
to protester and that it should have been issued as a small business set- 
aside are untimely and ineligible for consideration where filed after closing 
date for receipt of proposals. Moreover, General Accounting Office does 
not generally review allegations that procurement should have been 
set aside for small business in view of broad agency discretion to make 
that determination__-_-____ 
Restriction 
Protest by large business concern against solicitation restricting 
procurement as total small business set-aside, on basis that there were 
insufficient small business competitors, filed after closing date for receipt 
of step-one technical proposals is untimely filed under General Ac- 
counting Office Bid Protest Procedures, 4 C.F.R. 20.2(b) (1977 ed.)-__- 
Solicitation improprieties 
Apparent prior to closing date for receipt of proposals 
Contention, first made after closing date for receipt of initial pro- 
posals, that cost factor should have been added to offeror’s prices to 
represent greater risk of loss and damage is untimely under 4 C.F.R. 
20.2(b)(1) (1977) and will not be considered on merits since alleged 
solicitation defect was not protested prior to closing date for receipt 
YE PENI MRE ET CRRNAISOR I Ss ca oe ala 0 agli 
Apparent prior to closing date for step-one proposals 
Two-step procurement 
Protest by Federal Supply Service (FSS) contractor, alleging pro- 
curement should have been effected under FSS, filed after closing date 
for receipt of step-one proposals is untimely filed and not for considera- 
tion on merits. Fact that procuring activity’s requirements were not 
being purchased from FSS was apparent from Commerce Business Daily 
Notice and from face of step-one solicitation 
Large business concern’s protest against agency’s evaluation of its 
equipment (on basis of which small business offers were rejected as un- 
acceptable) filed after closing date for receipt of step-one proposals is 
timely filed where evaluation was not publicly disclosed and record 
does not contiovert protestor’s statement that it became aware of 
unfavorable evaluation only at time of issuance of step-two solicitation _- - 
Protest questioning propriety of retaining set-aside restriction after 
evaluation of step-one technical proposals, filed after closing date for 
receipt of proposals is timely filed because price reasonableness in two- 
step formally advertised procurement cannot be determined until after 
bid opening under step-two solicitation 
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CONTRACTS—Continued 
Protests—Continued 
Upheld 
Bidder’s option to accept award 
Conditioned acceptance 
Effect 

Invitation for bids (IFB) provided that performance period was from 
March 15, 1977, or 5 days after award, if later, until March 14, 1978. 
Bidder confirmed bid on August 15, 1977, after General Accounting 
Office (GAO) decision upholding its preaward bid protest and during 
GAO review of another firm’s request for reconsideration of that deci- 
sion, on condition that award be for performance period of 1 year from 
award. Bid was thereby rendered ineligible for acceptance, since award 
of contract pursuant to advertising statutes must be on same terms 
offered all bidders, and various IFB clauses cited by bidder concern 
post-award situations - -. - 

Although bids under canceled IFB expired during GAO consideration 
of protest against cancellation, where GAO decision recommends rein- 
statement of IFB, successful bidder may still, at its option, accept 
award thereunder 
Releases 

Finality of release 

Contractor, having mistakenly failed to reserve claims against the 
Government in general release, may nevertheless have claims considered 
on merits since contracting officer knew of contractor’s active interest in 
larger claims and prior to payment was informed of error by contractor- 
Requirements 

Estimated amounts basis 

Estimated peak monthly requirements (EPMR) for items were not 
halved when items were divided into set-aside and non-set-aside portions, 
but rather total EPMR was listed as EPMR of each subitem. Invitation 
for bids (IF B) required that offeror’s listed monthly supply potential must 
able to cover total EPMR’s for which offeror was low. Therefore, it was 
improper and not consistent with IFB to total EPMR’s for subitems in 
bid evaluation ___-_ ht 

Best information available 

Use of estimated needs instead of precise actual needs is not objec- 
tionable where solicitation is for multi-year requirements contract and 
agency states it cannot determine its needs with precision but has based 
its estimates on best available information_- 

Multi-year procurement 

Cancellation ceiling 
Adjustment 

Agency is not required to adjust cancellation ceiling in multi-year 
requirements contract after first year’s estimated quantities are reduced 
even though such adjustments might result in lower overall prices - - - _- 
Research and development 

Initial production awards 

Selection of contractor to continue research project 
Review by General Accounting Office 

Where agency awards contracts to several contractors to perform 
initial phase of research project and then essentially conducts cost and 
technical competition to decide which of them will be selected to continue 
project, General Accounting Office (GAO) will review agency’s refusal 
to select particular contractor. Rule that GAO will not review protest of 
agency’s refusal to exercise a contract option is not applicable 
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CONTRACTS—Continued 
Research and development—Continued 
Propriety of award 
Follow-on phase of research 
Changes in price, specifications, etc. 
Not prejudicial 
Where agency awards follow-on phase of research project based on 
reduced scope of work, protester, whose technical proposal was evaluated 
based on full scope of work, was not prejudiced since protester’s proposal 
was rejected only because its proposed costs were considered too high 
even after cost reductions for reduced scope of work were applied__- 
Samples. (See CONTRACTS, Specifications, Samples) 
Service Contract Act. (See CONTRACTS, Labor stipulations, Service 
Contract Act of 1965) 
Small business concern awards. (See CONTRACTS, Awards, Small 
business concerns) 
Sole-source procurements. (See CONTRACTS, Negotiation, Sole-source 
basis) 
Specifications 
Ambiguous 
Evidence to the contrary 
Inclusion of typical meal preparation worksheets in IFB was clearly 
for informational purposes only and did not render IFB ambiguous- - -- 
Amendments 
Failure of bidder, etc., to receive 
Fact that bidder may not have received one page of amendment, and 
therefore omitted price for mandatory item, does not warrant acceptance 
of bid with omitted price 
Failure to acknowledge 
Bid/offer nonresponsive 
Protest against possible award to lowest bidder, which allegedly sub- 
mitted unrealistically low bid under which performance in compliance 
with solicitation’s manning requirements and applicable Department of 
Labor wage determination is not possible without sustaining huge losses, 
will not be addressed because procuring activity found low bid non- 
responsive and ineligible for award because bidder failed to submit 
amendments to solicitation with its bid_ 
‘‘Award amount”’ (fee) 
Mess attendant services 
Use of “award amount’”’ (fee) provisions in advertised procurement 
for mess attendant services is proper where agency obtains necessary 
Armed Services Procurement Regulation deviation for this purpose -- -- 
Changes, revisions, etc. 
Negotiated procurement. (See CONTRACTS, Negotiation, Changes, 
etc.) 
Conformability of equipment, etc., offered 
Administrative determination 
Negotiated procurement 
Technical acceptability of proposals is within discretion of agency and 
such determination will not be disturbed absent clear showing that 
determination was unreasonable. Protester did not directly challenge or 
offer any evidence to show unreasonableness of agency determination 
that its proposal was technically unacceptable 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Commercial model requirement 
Award of contract was improper where actions of contracting agency 
were tantamount to waiver of clause requiring bidders to offer a “stand- 
ard commercial product.”’ However, in view of extent to which contract 
has been performed, General Accounting Office concludes that it would 
not be in Government’s best interests to terminate contract for con- 
venience 
Responsiveness fixed at time of bid opening 
Agency’s favorable consideration of bid samples furnished with note 
stating that although samples’ interior did not comply with solicitation, 
production items would conform to specification, is tantamount to 
allowing bidder to submit additional samples after bid opening and 
violates rule that bid may not be altered after bid opening to make it 
responsive to solicitation 
Samples, etc., deviating from specifications 
Bid samples furnished without interior graining, not listed as sub- 
characteristic of prescribed “interior appearance” criterion, could not 
be evaluated as required by solicitation for neatness and smoothness of 
interior appearance because samples could not demonstrate that with 
addition of graining bidder’s product would retain requisite appearance. 
Procuring activity lacked reasonable basis to conclude samples complied 
with solicitation’s subjective characteristics and was required to reject 
bid as nonresponsive to solicitation 
Descriptive data 
Waiver of requirement 
Invitation for bids (IFB) may permit waiver of technical data require- 
ment for bidders who had furnished such data under prior contracts even 
though not specifically authorized by Armed Services Procurement 
Regulation 
Waiver of technical data under terms of IFB is not improper even 
though it clearly results in substantial competitive advantage to bidder-- 
Deviations 
Informal v. substantive 
Acceptability of deviation 
Agency and one offeror contend that proposal, which deviates from 
RFP’s contemplated pricing structure, may not be accepted because (1) 
all offerors were not advised that such deviations would be permitted, 
and (2) deviation may have exposed other offeror to less risk. Contention 
is without merit because deviation relates to form only and record 
indicates that offerors had sufficient information to make business 
judgment regarding actual risk involved 
Bid price uncertainty 
When contracting officer cannot determine, from pattern of pricing 
in bid as submitted, what price bidder intended for omitted item, price 
may not be supplied after opening 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 


Negotiated procurement 
Utilization factor requirement 
Request for proposals (RFP) contemplated (1) that offerors would 
submit one rate for 2-year contract term and rate wa to be computed 
on ‘100 percent basis’ and (2) that award would be made based on low 
evaluated price. General Accounting Office would not object to agency’s 
acceptance of price proposal with separate rates for each year where rate 
was computed on ‘80 percent basis’? because those deviations relate 
only to form and are not material 
Price, quality, quantity effect 
Where schedule contractors were competing for award of orders and 
agency required that (1) relevant contract modifications be effected by 
September 19 and (2) copies of modifications be submitted to agency’s 
ordering office by September 23, accepting late copy of modification or 
verifying modification was effective as of September 19 would not have 
amounted to acceptance of “late proposal,’”’ because there was no 
opportunity for offeror to materially change its offer and thereby gain 
unfair competitive advantage. Copy requirement was matter of form 
and waiver by Government would not have prejudiced other offerors __ 
Failure to furnish something required 
Affiliates affidavit 
Waiver 
As minor informality 
Protest alleging that second low bid or award to that bidder contra- 
venes terms of Affiliated Bidder’s clause, Armed Services Procurement 
Regulation 7-2003.12 (1976 ed.), is without merit where bidder sub- 
mitted required information with bid. In addition, failure to comply 
with clause is minor informality which may be waived or cured after 
bid opening 
Amended specification notice not receivea 
Fact that bidder may not have received one page of amendment, and 
therefore omitted price for mandatory item, does not warrant acceptance 
of bid with omitted price 
Licensing-type requirement 
Aircraft services procurement 
A carrier awarded a contract without the Civil Aeronautics Board au- 
thority needed to perform assumes the risk of obtaining the authority _- 
Samples 
Where specification is clear and definite and fully sets forth require- 
ments of Government, and there are no characteristics which cannot be 
described adequately in the applicable specification, agency erroneously 
required submission of bid sample. Therefore, in circumstances, bidder 
who did not submit sample prior to opening may be considered for award 
even though invitation for bids (IFB) required bid sample be furnished 
by opening date. 16 Comp. Gen. 65, modified 
Test data 
Purpose 
Invitation requirement for submission of test data to enable grantee to 
determine ‘‘competency”’ of bidder to perform contract relates to bidder 
responsibility, and bidder’s alleged failure to furnish complete test data 
with bid does not render bid nonresponsive 
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CONTRACTS—Continued 
Specifications—Continued 
Informational data v. requirements 
Inclusion of typical meal preparation worksheets in IFB was clearly 
for informational purposes only and did not render IFB ambiguous-_-_- 
Minimum needs requirement 
Administrative determination 
Grantee’s decision to reject all bids received, two being nonresponsive 
and one unreaonsably priced, and negotiate on price only was proper 
under Federal Management Circular 74-7, attachment 0 and applicable 
Massachusetts law. Grantee did not have to revise specifications and 
readvertise procurement as grantee had determined specifications con- 
stituted minimum Needs... ..6. 66 cane ccceusoe aces cesta. one. 
Specification adequacy 
Contracting agency should extend limits of geographic restriction to 
broadest scope consistent with agency’s needs. However, while SBA 
restriction should not be continued for future procurements, contracts 
awarded under protested procurement should not be terminated because 
record reveals that adequate level of competition was obtained despite 
restriction, and because SBA will need considerable time for study and 
analysis in order to draw new geographic areas 
Restrictive 
Geographical location 
Opinion of this Office remains unchanged from decision last year re- 
garding geographic restriction on competition adopted by Small Business 
Administration (SBA). If SBA’s minimum needs can be satisfied by 
restriction based on regional and district boundaries, they can also be 
satisfied by a restriction based on number of miles from a central point 
which is less restrictive of competition 
Agency’s contention that geographic restriction based on areas of 
responsibility of local agency field offices is necessary for purposes of 
administrative control is not persuasive where record fails to show that 
close personal contact between local SBA offices and contractor is 
essential 
Minimum needs requirement 
Administrative determination 
Reasonableness 
Although an agency can determine after consideration of all relevant 
factors involved that geographic restriction on competition is required, 
record does not show that manner by which SBA imposes restriction 
necessarily effectuates agency’s minimum needs 
Overstated 
Award of contract was improper where actions of contracting agency 
were tantamount to waiver of clause requiring bidders to offer a ‘“‘stand- 
ard commercial product.’’ However, in view of extent to which contract 
has been performed, General Accounting Office concludes that it would 
not be in Government’s best interests to terminate contract for con- 
venience 
Unwarranted 
To extent that protester objects to Air Force’s determination that less 
restrictive specification—permitting offerors to use either “high order’’ or 
“ow order” programming language—will meet Air Force’s needs, ground 
of protest is not for review 
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CONTRACTS—Continued 
Specifications—Continued 
Samples 
Adequacy 
Agency acceptance of nonconforming items in prior procurement 
effect 
Assertion that protester previously furnished acceptable bid samples 
to procuring activity does not determine acceptability of samples sub- 
mitted in response to instant solicitation, nor does acceptance of items on 
a prior contract bind agency to accept nonconforming items under a sub- 
sequent contract 
Defective 
Determination upheld 
Protest against rejection of bid as nonresponsive because bid samples 
were found not to comply with objective characteristics listed in invita- 
tion for bids (IFB) is denied. Invitation for bids advised that noncon- 
forming samples would require rejection of bid, tested samples mani- 
fested condition proscribed by IFB specification, and protester did not 
show its samples were not fairly evaluated by procuring activity 
Effect of furnishing or failure to furnish on contract award 
Competitive system 
Where IFB fully sets forth requirements of Government, bidder ob- 
tains no undue advantage by not submitting required sample before bid 
opening and integrity of competitive bidding system is not hindered, 
because Government may require bidder to perform in accordance with 
the specifications notwithstanding failure to submit sample. 16 Comp. 
Gen. 65, modified 
Noncompliance with specifications 
Bid rendered nonresponsive 
Rejection required 
Bid samples furnished without interior graining, not listed as sub- 
characteristic of prescribed “interior appearance”’ criterion, could not be 
evaluated as required by solicitation for neatness and smoothness of in- 
terior appearance because samples could not demonstrate that with ad- 
dition of graining bidder’s product would retain requisite appearance. 
Procuring activity lacked reasonable basis to conclude samples complied 
with solicitation’s subjective characteristics and was required to reject 
bid as nonresponsive to solicitation 
Not solicitation requirement 
Evaluation propriety 
Technical evaluations are based on degree to which offerors’ written 
proposals adequately address evaluation factors specified in solicitation. 
Request for technical proposals (RFTP) which does not require samples 
or include sample testing and evaluation criteria does not authorize pro- 
curing activity to acquire and test proffered equipment to determine 
acceptabiity of technical proposals... ..-... .. -..--.-- =. ---.-----2-- 
Tests to determine product acceptability 
Validity 
Timeliness of protest 
Protest concerning validity of objective tests for bid sampling filed 
more than 5 months after bid opening is untimely as such procedures 
were readily apparent from examination of IFB 
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CONTRACTS—Continued 

Specifications—Continued 

Similar items, services, etc. 

One solicitation 
Lower cost 

Contention that required services for two air bases should have been 
reprocured separately instead of as one contract item is without merit 
in light of agency explanation that better pricing results from single 
procurement 

Tests 

Benchmark 
Two-step procurement 

Benchmark testing requirement under step one of two-step formally 
advertised procurement by Veterans Administration (VA) for uninter- 
ruptible power supply (UPS) equipment is not, in itself, unduly restric- 
tive of competition. Record reveals that benchmark was reasonable 
method for VA to use to ensure contractor had technical ability to pro- 
vide required equipment. Contention of protester that VA should rely 
solely on preshipment testing of contractor’s equipment is without merit. 
Evidenjce shows Government would incur high costs if preshipment test- 
ing ind cated for first time that contractor’s equipment did not meet 


Re “uirements 
Administrative determination 

Veterans Administration is allowed to set its own minimum needs for 
UPS equipment based on computer hardware to be supplied by such 
equipment, prevailing electrical environment at its computer site, and 
availability of back-up computer capacity. Consequently, VA can also 
conduct its own benchmarking to insure offeror has technical ability to 
fulfill VA’s particular minimum needs. VA need not take into account 
fact that protester passed behcnmark test for recent UPS procurement 
by General Services Administration 
Status 

Federal grants-in-aid 

Grantee’s decision to reject all bids received, two being nonresponsive 
and one unreasonably priced, and negotiate on price only was proper 
under Federal Management Circular 74-7, attachment 0 and applicable 
Massachusetts law. Grantee did not have to revise specifications and 
readvertise procurement as grantee had determined specifications con- 
stituted minimum Needs... .. ne bs eee eee ee ake ce 
Subcontractors 

Privity. (See CONTRACTS, Privity, Subcontractors) 
Subcontracts 

Administrative approval 

Review by General Accounting Office 

One exception to General Accounting Office (GAO) general policy of 
not reviewing award of subcontracts by Government prime contractors is 
for awards made “for”? Department of Energy (DOE) by prime manage- 
ment contractors who operate and manage DOE facilities, and although 
these prime contractors may engage in variations from the practices and 
procedures governing direct awards by Federal Government, general 
basic principles pertaining to contracts awarded directly by Federal 
procurement (Federal norm) provide the standard against which award 
actions are measured 
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CONTRACTS—Continued 
Subcontracts—Continued 
Award propriety 
Although it would have been proper to cancel solicitation and make 
sole-source award when sole-source requirement is discovered after re- 
ceipt of responses to request for quotations (RFQ), award to sole-source 
supplier under RFQ was not prejudicial to other competitor since ulti- 
mately the same result would have been attained and RFQ did not set 
forth any particular basis (such as price) for award, so that award can- 
not be said to have violated award criteria 
Competition 
Applicability of Federal procurement rules 
Federal procurement principles of fair play and impartiality require 
that evaluation and award factors be included in solicitations. GAO 
recommends that DOE require its prime management contractor to in- 
include such factors in its competitive solicitations 
Where Department of Energy (DOE) contract with prime manage- 
ment contractor for operation and management of DOE facilities re- 
quires contractor to award subcontracts on basis of fair and equal treat- 
ment of all competitors, the ‘‘Federal norm” provides an appropriate 
frame of reference for determining if fair and equal treatment has been 
provided in specific situations 
Privity between subcontractor and United States. (See CONTRACTS, 
Privity, Subcontractors) 
Specifications 
Restrictive 
Approved source requirement 


Materials to be tested may be purchased sole-source from only ap- 
proved producer 
Successors 
Cost of changing contractors 
Evaluation factor 


Use of evaluation factor to reflect cost of changing contractors is not 
improper even though such factor may penalize every offeror except the 
incumbent since Government may legitimately take into account all 
tangible costs of making particular award 
Termination 

Convenience of Government 

Not recommended 

Contracting agency should extend limits of geographic restriction to 
broadest scope consistent with agency’s needs. However, while SBA 
restriction should not be continued for future procurements, contracts 
awarded under protested procurement should not be terminated because 
record reveals that adequate level of competition was obtained despite 
restriction, and because SBA will need considerable time for study and 
analysis in order to draw new geographic areas 

Agency’s acquisition and evaluation of equipment furnished by firm 
deemed ineligible to compete on step-one RFTP and rejection of six 
proposals on basis of such evaluation constitute complete departure 
from RFTP evaluation criteria. Improper evaluation precluded 60 per- 
cent of offerors from competing on step-two solicitation to their preju- 
dice. However, remedial action is not possible because of termination 
costs and urgency and gravity of program for which cameras are being 
purchased 


279-723 O- 79 - 14 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Continued 
Recommendation 
Preserving integrity of competitive system purpose 
GAO review of protests concerning contract modifications agreed to 
by procuring activity, or changes ordered by contracting officer, is 
intended to protect integrity of competitive procurement process 
Resolicitation 
Contract modification which substitutes diesel for gasoline engines, 
thereby increasing unit price by 29 percent, substantially extending 
time for delivery, and resulting in other significant changes to original 
contract requirements, is outside scope of original contract, and Gov- 
ernment’s new requirements should have been obtained through com- 
petition. General Accounting Office recommends that agency consider 
practicability of terminating contract for convenience of Government 
and competitively soliciting its requirement for diesel heaters 
Specification changes 
Mutual agreement between contractor and Government modifying 
original contract was in effect improper award of new agreement, which 
went substantially beyond the scope of competition initially conducted _- 
Subcontracts 
‘*Best interest’’ consideration 
Criteria 
Although protest is sustained, requested relief that contract be 
terminated at midpoint and award for balance of supplies be made to 
protester is inappropriate since protester has not shown entitlement to 
award. Also, recompetition would not be in the best interest of Govern- 
ment at stage of contract where 50 percent or more of performance had 
been completed 
Recommendation 
Low bid ambiguous 
Invitation for bids provided spaces to insert prices for extended 
price, unit price and subunit price. Although award was based only 
on evaluation of extended and unit price, subunit price may not be 
ignored, since it cannot be determined from bid which price is correct __ _- 
Transportation services 
Military cargo 
Government under container agreement cannot apply contract rates 
to some containers in a shipment and tariff rates to others to obtain 
lowest transportation cost; under terms of that agreement Government 
must apply either contract or tariff rates to all containers in shipment 
to obtain lowest available transportation cost. See 10 U.S.C. 2631 (1976) 
and case cited 
Truth-in-Negotiations Act. (See CONTRACTS, Negotiation, Cost, etc. 
data, ‘‘Truth-in-Negotiation’’) 
Two-step procurement. (See CONTRACTS, Negotiation, Two-step 
procurement) 


COST ACCOUNTING STANDARDS ACT 
Application to negotiated contracts. (See CONTRACTS, Cost accounting, 
Cost Accounting Standards Act application, Negotiated contracts) 
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COURTS 

Judgments, decrees, etc. 

Res judicata 

Subsequent claims 

Shipment under a Government Bill of Lading (GBL) is a single cause of 
action, and when a court judgment pertains to a particular GBL, the 
General Accounting Office (GAO) is precluded from considering a subse- 
quent claim on the same GBL under the doctrine of res judicata 
Jurisdiction 

Military Courts 

Decision by a military court that it does not have personal jurisdiction 
over an individual for purposes of military law because the Government 
has failed to prove that the individual was validly enlisted does not 
automatically void the enlistment for purposes of determining the per- 
son’s entitlement to pay and allowances 

Unless by court-martial authority, or by another method prescribed 
by law, an individual is deprived of his pay and allowances as a member 
of the armed forces, an administrative determination should be made, 
pursuant to the authority of the Secretary of the service concerned, to 
determine the validity of an enlistment for purposes of pay and allow- 
ances when a military court finds it lacks jurisdiction over the individual 
due to a defect in his enlistment 
Jurors 

Refreshments 

Funds appropriated to the judiciary for jury expenses are not legally 
available for expenditure for coffee, soft drinks, or other snacks which 
the District Court may wish to provide to the jurors during recesses in 
trial proceedings. Refreshments are in the nature of entertainment and 
in the absence of specific statutory authority, no appropriation is avail- 
able to pay such expenses. Since under 28 U.S.C. 572 (1976) a marshal’s 
accounts may not be reexamined to charge him or her with an erroneous 
payment of juror costs, we cannot take exception to certification of 
vouchers for expenses incurred to date. However, we recommend that 
the Director of the Administrative Office of the United States Courts and 
the Director of the U.S. Marshals Service take steps to try to prevent 
the incurring of similar expenses in the future 


DAMAGES 
Private property. (See PROPERTY, Private, Damage, loss, etc.) 
Public property. (See PROPERTY, Public, Damage, loss, etc.) 


DEBT COLLECTIONS 

Fraudulent claims. (See FRAUD, False claims, Debt collection) 
Waiver 

Military personnel 

Dual compensation 

If an Army member is retroactively restored to active duty through 
the correction of his military records, and this produces a result showing 
the member to have improperly received Federal civilian compensation 
concurrently with military pay, the interim Federal civilian compensa- 
tion is rendered erroneous and subject to recoupment, but is also subject 
to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of 
such erroneous civilian compensation will be favorably considered to an 
extent which will prevent the member from having a net indebtedness 
upon his actual return to active military service 
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DEBT COLLECTIONS—Continued 
Waiver—Continued 
Military personnel—Continued 
Pay, ete. 

Acceptance of settlement by an Army member incident to the admin- 
istrative correction of his military records would not operate to bar his 
subsequent request for waiver of erroneous payments of military pay 
and allowances shown as debits to his account in the settlement state- 
ment; and the gross amount of such erroneous payments could be con- 
sidered for waiver. 10 U.S.C. 2774 (Supp. IT, 1972) 

Readjustment pay 

In the case of Army members retroactively restored to active duty by 
the correction of their military records, waiver of erroneous payments 
made to the members incident to their invalid release from active duty 
would not operate to validate the members’ release or to create any 
valid separation payments; hence, the amounts waived would not later 
be subject to recoupment under 10 U.S.C. 687(f) (1970), which requires 
that readjustment payments be deducted from retired pay if the member 
qualifies for retirement for years of service 


DECLARATION OF TAKING ACT (See REAL PROPERTY, Acquisition, 
Condemnation proceedings) 


DEPARTMENTS AND ESTABLISHMENTS 

Services between 

Cost comparisons 

Unless otherwise necessary to accomplish some competing congres- 
sionai goals, policies or interests, cost comparisons and billings under 
section 601 of the Economy Act of 1932, as amended, 31 U.S.C. 686 
(1970), to requisitioning agencies should not include items of indirect cost 
which are not significantly related to costs incurred by the performing 
agency in executing the requisitioning agency’s work and which are not 
funded from currently available appropriations (e.g., depreciation). 56 
Comp. Gen. 275, modified 

Educational programs 

Section 223 of the Higher Education Act of 1965, Title II, Part B, as 
amended, authorizes the Office of Library and Learning Resources, 
Office of Education, Department of Health, Education and Welfare, to 
make grants to and contracts with public and private agencies and in- 
stitutions. Regulations define “public agency’ to exclude Federal 
agencies. The National Commission on Library and Information Science 
is an independent agency in the Executive branch and therefore is not 
eligible to receive funds under section 223 

Intra- and inter-departmental 

The law vests authority to operate and manage Dulles International 
and Washington National Airports in the Federal Aviation Administra- 
tion (FAA) which has delegated this function to Metropolitan Washing- 
ton Airports, a component of the FAA. There is no reason to distinguish 
the furnishing of facilities by the airports to other components of the 
FAA from the provision of facilities to other departments and agencies of 
the Government. Therefore, the same standard for determining cost 
under the Economy Act should apply to both 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Services between—Continued 
Reimbursement 
Actual cost requirement 
Washington National and Dulles International Airports are operated 
as self-sustaining commercial entities with rate structures and concession 
arrangements established so as to assure recovery of operating costs and 
an appropriate return on the Government’s investment during the useful 
life of the airports, with over 98 percent of their revenue coming from 
non-Government users. Therefore, fees collected from both Government 
and non-Government users should include depreciation and interest___- 


DEPENDENTS 
Military personnel. (See MILITARY PERSONNEL, Dependents) 


DETAILS 
Compensation 
Higher grade duties assignment 
Department of Health, Education, and Welfare detailed employees to 
higher grade positions, but finds it difficult or impossible to show that 
vacancies existed. Claims of employees for backpay under Twurner- 
Caldwell, 56 Comp. Gen. 427 (1977), may be considered without any 
finding of vacancies. It is not a condition for entitlement to a retroactive 
temporary promotion with backpay that there must have existed, at the 
time a detail was ordered, a vacant position to which the claimant was 
detailed. However, the position must be established and classified 767 
Excessive period 
Arbitrator awarded backpay to two employees based on provision in 
negotiated agreement requiring a temporary promotion when an em- 
ployee is assigned to higher grade position for 30 or more consecutive 
work days. Award may be implemented since arbitrator reasonably con- 
cluded that agency violated agreement in assigning higher grade duties 
to grievants for over 30 days. Award is consistent with prior General 
Accounting Office decisions and does not conflict with rule against retro- 
active entitlements for classification errors 536 
Successive details 
Status 
Employee, who was successively detailed to two higher grade positions, 
can only be awarded retroactive temporary promotion and backpay for 
details extending more than 120 days, each detail being treated as a sep- 
arate and distinct personnel action 
Intergovernmental Personnel Act 
Per diem 
Headquarters 
When employees are assigned under the Intergovernmental Personnel 
Act and authorized per diem, their IPA duty stations are considered tem- 
porary duty stations since per diem may not be authorized at head- 
quarters. Therefore, employee stationed in San Francisco, California, 
who is authorized per diem while on IPA assignment in Washington, 
D.C., would not be entitled to per diem under 5 U.S.C. 3375(a) (1) (C) 
while performing temporary duty at San Francisco, since Government 
may not pay subsistence expenses or per diem to civilian employees at 
their headquarters, regardless of any unusual conditions involved. How- 
ever, the employee is entitled to travel allowance under 5 U.S.C. 3375 


(a)(1)(C) 
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DETECTIVE SERVICES 
Employment prohibition. (See PERSONAL SERVICES, Detective employ- 
ment prohibition) 


DISLOCATION ALLOWANCES 
Military personnel. (See MILITARY PERSONNEL, Dislocation allowance) 


DISPUTES 

Fact questions 

Resolved in favor of administrative office 

In reviewing General Services Administration (GSA) settlements, 
General Accounting Office must rely on written record and, in the 
absence of clear and convincing contrary evidence, will accept as correct 
facts in GSA’s administrative report. Carrier has burden of affirmatively 
proving its case 

DONATIONS 

Gifts 

To attendees to EPA exhibit 

Novelty plastic garbage cans containing candy in the shape of solid 
waste were distributed at an exposition run by an association, to attract 
attendees to the Environmental Protection Agency (EPA) exhibit on the 
Resource Conservation and Recovery Act. An expenditure therefor does 
not constitute a necessary and proper use of EPA’s appropriated funds 
because these items are in the nature of personal gifts 
Officers and employees 

Voluntary services. (See VOLUNTARY SERVICES, Officers and em- 

ployees) 


DRUGS 

Drug Enforcement Administration 

Employment of South Vietnamese 

Drug Enforcement Administration could employ South Vietnamese 
alien lawfully admitted into United States for permanent residence 
during fiscal year 1977 despite restriction against Federal employment 
of aliens in Public Law 94-419, which permitted employment only of 
South Vietnamese refugees paroled into United States. Appropriation 
act previously enacted for same fiscal year permitted employment of 
South Vietnamese aliens lawfully admitted into United States for perma- 
nent residence, and legislative history does not indicate second act was 
mienged to Tepeanl free. oo = Soe oe eo eee 

Under express terms of only statute now applicable, there is no basis 
for continued employment by Drug Enforcement Administration of 
South Vietnamese alien lawfully admitted into United States for perma- 
nent residence during fiscal year 1978, since restriction against Federal 
employment of aliens contained in Public Law 95-81 contains exception 
permitting employment only of South Vietnamese refugees paroled into 
United States and no additional exception to employment restriction 
provision has been enacted. However, it is doubtful that this result was 
intended. Therefore General Accounting Office recommends clarifying 
legislation and will defer action pending its consideration by Congress_- 


EMINENT DOMAIN (See REAL PROPERTY, Acquisition, Condemnation 
proceedings) 
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ENERGY 
Department of Energy 
Contracts 
Subcontracts 
Applicability of Federal procurement rules 
Where Department of Energy (DOE) contract with prime manage- 
ment contractor for operation and management of DOE facilities requires 
contractor to award subcontracts on basis of fair and equal treatment 
of all competitors, the ‘Federal norm” provides an appropriate frame 
of reference for determining if fair and equal treatment has been pro- 
vided in specific situations 
Government-owned, contractor-operated facilities 
Procurement procedures 
One exception to General Accounting Office (GAO) general policy of 
not reviewing award of subcontracts by Government prime contractors 
is for awards made “‘for’”’ Department of Energy (DOE) by prime manage- 
ment contractors who operate and manage DOE facilities, and although 
these prime contractors may engage in variations from the practices and 
procedures governing direct awards by Federal Government, general 
basic principles pertaining to contracts awarded directly by Federal 
procurement (Federal norm) provide the standard against which award 
actions are measured 
Energy Policy and Conservation Act 
Strategic Petroleum Reserve Program 
Leases 
Limitations on expenditures 
Rent and improvements 
40 U.S. Code 278a (1970) (section 322, Economy Act of 1932), pro- 
hibits paying more than 35 percent of first year’s rent for improvements 
to leased premises or more than 15 percent of value of premises for annual 
rent. However, the Energy Policy and Conservation Act provides 
authority, for purposes of Strategic Petroleum Reserve Program, to 
locate and construct storage facilities on leased property. General 
Accounting Office will not object to expenditures for rent and im- 
provements incurred in creation of Strategic Petroleum Reserve which 
may exceed Economy Act fiscal limits if disclosed to Congress in Strategic 
Petroleum Reserve Plan and not disapproved 
Time limitation on authority 
Leases extending beyond 
Propriety 
The Energy Policy and Conservation Act establishes the Strategic 
Petroleum Reserve (SPR) Program. All authority under any provision 
relating to SPR Program expires June 30, 1985. Department of Energy 
may enter into leases for storage space which extend beyond June 30, 
1985, if such leases are found to be necessary for Program and in best 
interests of United States 


ENLISTMENTS 
Constructive 
Constructive enlistments may arise for purposes of pay and allowances 
generally when individuals “otherwise qualified” to enlist enter upon 
and voluntarily render service to the armed forces and the Government 
accepts such services without reservation. A member serving under a 
constructive enlistment is regarded as being in a de jure enlisted status 
and entitled to pay and allowance 
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ENLISTMENTS—Continued 
Constructive—Continued 


A constructive enlistment has been held to arise for purposes of pay and 
allowances when an individual who was originally ineligible to acquire 
the status of a member of the armed forces conceals his disability and 
enlists and after removal of the disability the individual remains in the 
service and voluntarily performs duties and such work is accepted 
by the Government without reservation 
De jure status 

When an enlistment contract is found to be voidable by either the 
Government or the individual because of a defect in the enlistment, either 
the Government or the individual may waive the defect and affirm the 
enlistment so as to confer upon the individual de jure member status 
for purposes of pay and allowances 
Pay rights, etc. 

Validity determination 

Unless by court-martial authority, or by another method prescribed 
by law, an individual is deprived of his pay and allowances as a member 
of the armed forces, an administrative determination should be made, 
pursuant to the authority of the Secretary of the service concerned, to 
determine the validity of an enlistment for purposes of pay and allow- 
ances when a military court finds it lacks jurisdiction over the individual 
due to a defect in his enlistment 
Validity 

Administrative determination requirement 

Pay and allowances until 

Where an individual has been held by a military court to be outside 
the jurisdiction of the Uniform Code of Military Justice and the validity 
of the individual’s enlistment has not been administratively determined 
to be invalid, the individual’s military pay and allowances may be 
continued until the administrative determination is made. In such cases 
a prompt administrative determination should be made as to whether 
the enlistment is void, voidable, or valid 
Void 

Pay and allowances entitlements 

Decision by a military court that it does not have personal jurisdiction 
over an individual for purposes of military law because the Government 
has failed to prove that the individual was validly enlisted does not 
automatically void the enlistment for purposes of determining the per- 
son’s entitlement to pay and allowances 


ENTERTAINMENT 
Refreshments 


Funds appropriated to the judiciary for jury expenses are not legally 
available for expenditure for coffee, soft drinks, or other snacks which 
the District Court may wish to provide to the jurors during recesses in 
trial proceedings. Refreshments are in the nature of entertainment and 
in the absence of specific statutory authority, no appropriation is avail- 
able to pay such expenses. Since under 28 U.S.C. 572 (1976) a marshal’s 
accounts may not be reexamined to charge h'm or her with an erroneous 
payment of juror costs, we cannot take exception to certification of 
vouchers for expenses incurred to date. However, we recommend that 
the Director of the Administrative Office of the United States Courts 
and the Director of the U.S. Marshals Service take steps to try to prevent 
the incurring of similar expenses in the future 
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ENVIRONMENTAL PROTECTION AND IMPROVEMENT 
Environmental Protection Agency 
Gifts to attract attendees to EPA exhibit 
Novelty plastic garbage cans 
Novelty plastic garbage cans containing candy in the shape of solid 
waste were distributed at an exposition run by an association, to attract 
attendees to the Environmental Protection Agency (EPA) exhibit on 
the Resource Conservation and Recovery Act. An expenditure therefor 
does not constitute a necessary and proper use of EPA’s appropriated 
funds because these items are in the nature of personal gifts__________ 


EQUIPMENT 
Automatic Data Processing Systems 
Acquisition, etc. 
By Government Printing Office 
Appropriations availability. (See GOVERNMENT PRINTING 
OFFICE, Revolving Fund, Automatic Data Processing equip- 
ment, etc. procurement) 
Two-step procurement 
Veterans Administration is allowed to set its own minimum needs for 
UPS equipment based on computer hardware to be supplied by such equip- 
ment, prevailing electrical environment at its computer site, and avail- 
ability of back-up computer capacity. Consequently, VA can also con- 
duct its own benchmarking to insure offeror has technical ability to 
fulfill VA’s particular minimum needs. VA need not take into account 
fact that protester passed benchmark test for recent UPS procurement 
by General Services Administration 
Computer service 
Basic ordering agreement utilization 
Propriety 
Agency’s conducting informal competition whereby order for data 
base development was to be placed under one of two vendors’ basic 
ordering agreements—where no adequate written solicitation was 
issued—was procedure at variance with fundamental principles of 
Federal negotiated procurement, and also raises question of improper 
prequalification of offerors. General Accounting Office (GAO) recom- 
mends that agency review its procedures for issuing such orders and 
conduct any further competition in manner not inconsistent with deci- 
sion. Case is also called to attention of General Services Administration 
for possible revision of Federal Procurement Regulations 
Evaluation propriety 
Concern selected for award of software services contract by National 
Aeronautics and Space Administration (NASA) admits that 7 determined 
which employees of incumbent contractor currently performing services 
would be “likely to accept employment”’ with concern based on indirect 
questioning about facts mainly relating to employees’ community ties. 
Manner in which concern actually conducted questioning is at complete 
variance with manner questioning was represented to NASA during 
negotiations leading to selection which advanced ‘‘overwhelming desire” 
of employees to accept employment. Other representations made to 
NASA during selection process are also at variance with methods and 
results of actually conducted questioning 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
Computers 
Hardware/software vendors 
Requirement in request for proposals (RFP) that hardware vendors 
must submit price for mandatory option for software conversion does 
not constitute unreasonable restriction on competition, because, despite 
allegation that hardware vendors are being forced into software field, 
RFP contained no restriction on subcontracting 
Selection and purchase 
Evaluation propriety 
Given that RFP provision on “programming languages’”’ did not 
expressly require—or prohibit—use of “high order’? programming lan- 
guage, that provisions of DOD Directive 5000.29 did not apply to pro- 
curement, and that Air Force has refuted by force of argument alleged 
automatic superiority of “high order’? programming language, view of 
implicit procurement requirements for “high order’ language is rejected_ 
Minimum needs requirement 
To extent that protester objects to Air Force’s determination that 
less restrictive specification—permitting offerors to use either “high 
order” or “low order’? programming language—will meet Air Force’s 
needs, ground of protest is not for review 
Negotiation procedures 
Four-step procurement 
Procurement documents in “four-step”? procurement established goal 
for maximum use of “tried and true’’ computer equipment but did not 
necessarily rule out modified equipment based on preexisting technology 
or new equipment if based on preexisting equipment or technology. 
Documents were written broadly enough to permit use of tried tech- 
nology or equpiment. Under literal reading of provisions requiring 
equipment verification, preexisting technology—prototype related equip- 
ment—would qualify so long as technology had verified performance 
DDATACIRTINIOG 6 on on meee eee eee nee eet en oa ee sme eee ne 
As practical matter, it would have been impossible to have obtained 
from competitive-range offerors detailed information needed to evaluate 
life-cycle costs down to module level since design of software to module 
level would not occur until after award 
Since it is fundamental that proposed costs of cost-reimbursement 
contract be analyzed by Government in terms of realism, approval has 
been granted to process of award selection based on Government- 
adjusted costs of proposals after close of negotiations even in non-four 
SUC PTOCUROMIONGON soo oo. ew eee cee eee pee eee 
Contract price adjustment 
No significant difference is seen between process (in non-four-step 
procurement) which permits cost adjustment of proposed costs after 
close of discussions for purposes of award selection—even though no 
formal adjustment of proposed contract price is made—and four-step 
process which, through cost adjustment process, permits changed 
contract price in line with Government-evaluated price 
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EQUIPMENT—Continued 

Automatic Data Processing Systems—Continued 

Service contracts 

General Services Administration 
Teleprocessing services 
Multiple Award Schedule Contract 

Where agency ordering office’s unconventional negotiated solicitation 
document required schedule contractors to furnish copies of already 
effective contract modifications by specific time, but did not warn that 
failure to comply would eliminate contractor from consideration for 
award of orders, protest by contractor following its elimination from 
procurement is not ‘‘based upon” any apparent solicitation impropriety. 
Rather, protest was timely filed within 10 working days after protester 
knew basis for protest—elimination from procurement for failure to 
furnish copy of contract modification 
Contractor 

Cost recovery 

Major construction contracts 
Payment method propriety 

Cost of special equipment acquired to perform major construction 
contract may be paid as incurred under mobilization and preparatory 
work clause without violating statute prohibiting advance payments. 
Moreover, Government’s interests appear to be protected in case of 
termination for convenience 597 
Telephones. (See TELEPHONES) 


FEDERAL ADVISORY COMMITTEE ACT 

‘*Balance’’ requirements 

Not violated by National Women’s Conference 

The National Women’s Conference does not violate the “balance” 
requirements of the Federal Advisory Committee Act since the Com- 
mission regulations on organization and conduct of State meetings, 
where Conference delegates are selected, afford an extremely broad basis 
for participation and leaves the degree of “balance” essentially to the 
participants through the normal democratic process. The objective of 
balance goes only to the composition of the voting bodies rather than 
support or opposition on any given issue--------------------------- 
National Commission on Observance of International Women’s Year 

not subject to act 

Upon reconsideration of B-182398, August 10, 1977, General Account- 
ing Office adheres to its original position that the National Commission 
on the Observance of International Women’s Year (IW Y) is not an ‘‘ad- 
visory committee’ subject to the Federal Advisory Committee Act 
(5 U.S.C. App. I (Supp. V, 1975)) since there is nothing in Executive 
Order 11832 or Public Law 94-167 which assigns the Commission any 
advisory functions. While it may make its own recommendations in the 
report on the National Conference of Women it submits to Congress and 
the President, the Commission was not “established” or “‘utilized’’ for 
this purpose 
National Women’s Conference subject to Act 

Since the National Women’s Conference, to be organized by the 
National Commission on IWY which will, among other functions, make 
findings and recommendations on various subjects to be submitted 
through the Commission’s report to the President, it is an advisory com- 
mittee subject to the Federal Advisory Committee Act 
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FEDERAL AVIATION ADMINISTRATION 
Airport facilities 
Furnished to agency components Page 
The law vests authority to operate and manage Dulles International 
and Washington National Airports in the Federal Aviation Administra- 
tion (FAA) which has delegated this function to Metropolitan Wash- 
ington Airports, a component of the FAA. There is no reason to distin- 
guish the furnishing of facilities by the airports to other components of 
the FAA from the provision of facilities to other departments and agen- 
cies of the Government. Therefore, the same standard for determining 
cost under the Economy Act should apply to both 


FEDERAL PROCUREMENT REGULATIONS 

Progress payment clause 

Inclusion of total performance or payment bond premiums in first 

payment 

Reimbursement to Government contractors of the total amount of 
paid performance and payment bond premiums in the first progress pay- 
ment can be authorized by amending the relevant Armed Services Pro- 
curement Regulation and Federal Procurement Regulations clauses to 
specifically so provide. Such reimbursements are not payments for future 
performance, but are reimbursements to the contractor for his costs in 
providing a surety satisfactory to the Government as required by law, 
and therefore, are not prohibited by 31 U.S.C. 529. Prior. Comptroller 
General decisions, clarified. _______-__.- 
Proposed revision 

By GAO 

Basic ordering agreements 
Justifications for use 

Agency’s conducting informal competition whereby order for data base 
development was to be placed under one of two vendors’ basic ordering 
agreements—where no adequate written solicitation was issued—was 
procedure at variance with fundamental principles of Federal negotiated 
procurement, and also raises question of improper prequalification of 
offerors. General Accounting Office (GAO) recommends that agency re- 
view its procedures for issuing such orders and conduct any further com- 
petition in manner not inconsistent with decision. Case is also called to 
attention of General Services Administration for possible revision of 
Federal Procurement Regulations_..._.....__----. 


FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT 

Compliance 

Competition requirements 

Requirement of Act that such competition as is feasible be obtained 
for 40 U.S.C. 484(e) (3)(H) sale is met when required notices are posted 
and offers from qualified public entities considered 
Disposal provisions 

Negotiated property disposal 

To states, territories, etc. 
Competition consideration 

Under negotiated sale by General Services Administration of surplus 
real property to a local government pursuant to section 203(e) (3) (H) of 
Federal Property and Administrative Services Act of 1949 (Act), 40 
U.S.C. 484(e)(3)(H), offers from a source other than local government 
units described by 40 U.S.C. 484(e) (3)(H) need not be considered 
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FEDERAL REGISTER 

Publication 

Required 

Government Printing Office is required by 44 U.S.C. 1504(a)(3) to 
publish information in Federal Register that Amtrak is required to 
publish under Freedom of Information, Privacy, and Sunshine Acts. 
Furthermore, Amtrak may be billed for such publication in accordance 
with 44 U.S.C. 1509, as amended by Pub. L. No. 95-94, since Amtrak 
is an ‘agency’ within the context of that provision 


FEDERAL SUPPLY SCHEDULE CONTRACTS (See CONTRACTS, Federal 
Supply Schedule) 


FEDERAL TRADE CO MMISSION 

Attorneys’ fees 

Reimburse ment 

The Federal Trade Commission has discretion to determine eligibility 
for reimbursement of costs of participation in its rulemaking proceed- 
ings, including ‘‘reasonable attorneys fees’? under 15 U.S.C. 57a(h)(1) 
(1976). However, payment of an amount in excess of the costs actually 
incurred for legal services is not authorized, even though the participant 
utilized “house counsel’? whose rate of pay is lower than prevailing 
Pe link at ex ig Ses A ih hn lag 5 pot a Gp ie Be dinar a cas 


FEES 

Attorneys 

Claims. (See CLAIMS, Attorneys’ fees) 

Generally. (See ATTORNEYS, Fees) 

Grievance proceedings 

Employee entitlement to fees 

Federal meat inspector was sued by supervisor for libel and malicious 
defamation for certain allegations contained in letters the inspector wrote 
to various public officials. Claim for reimbursement of inspector’s legal 
fees may not be allowed in the absence of determinations that acts of 
inspector were within scope of official duties and that representation of 
inspector was in interest of United States. J. N. Hadley, 55 Comp. Gen. 
408, distinguished 

Traffic offense cases 

Funds appropriated to the Bureau of Alcohol, Tobacco and Firearms 
may not be used to pay attorney’s fees of one of its inspectors charged 
with reckless driving. Attorney’s fees and other expenses incurred by the 
employee in defending himself against traffic offenses committed by him 
(as well as fines, driving points and other penalties which the court 
might impose) while in the performance of, but not as part of, his official 
duties, are personal to the employee and payment thereof is his personal 
POMEMINBE NUS asia Bok hime coeeeescuses setae. bo eee Rey baa 
Membership 

Appropriation availability 

Purchases of individual travel club memberships in the name of a 
Federal agency for the exclusive use of named individual employees is 
approved where the purchases will result in the payment of lower overall 
transportation costs by the Government 


610 
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FEES—Continued 

Professional examinations 

Military personnel 

Air Force medical officer who performed temporary duty under orders 
issued at his personal request that he be temporarily assigned to San 
Francisco, California, to take Part II of the American Board of Pedi- 
atrics examination, and who was released from active duty several weeks 
later, is not entitled to payment of examination fees which he paid prior 
to taking Part I of the examination before entry on active duty, since 
applicable service regulations limit payment of such expenses to “‘career”’ 
OHGCGIS . cco ce cnc esn el cnee deco eenwen ae ne eeeteoat oo eecee ee eee 

Travel of Reserve officers, serving limited active duty periods, to take 
medical board examinations shortiy before their release from active duty 
should not ordinarily be authorized at Government expense nor should 
their examination fees be reimbursed since such trips are primarily a 
matter of personal convenience and benefit, unrelated to service require- 
ments 
User fees 

Airports 

Washington National and Dulles International Airports are operated 
as self-sustaining commercial entities with rate structures and concession 
arrangements established so as to assure recovery of operating costs and 
an appropriate return on the Government’s investment during the use- 
ful life of the airports, with over 98 percent of their revenue coming 
from non-Government users. Therefore, fees collected from both Govern- 
ment and non-Government users should include depreciation and 
Ne ao6 oo aoe et oeon eae abies tae aid aac Sa os ne oe ieee 


FINES 

Government liability 

Carrier violation of weight regulation 

Improper loading 

Forest Service employee paid fine to Virginia State Court because 
Government truck that he was driving exceeded maximum weight 
limitation. He may be reimbursed by Government since the fine was 
imposed upon him as agent of Government and was not the result of any 
personal wrongdoing on his part 


FLY AMERICA ACT 
Contracts for transportation 
Protests under 
Interested party requirement. (See CONTRACTS, Protests, Inter- 
ested party requirement) 
Intent of Sec. 5. (See TRANSPORTATION, Air carriers, Fly America 
Act, Intent of Sec. 5) 


FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 

Post differentials 

Computation 

Agency for International Development properly computed post differ- 
ential ceiling on biweekly, rather than annual, basis inasmuch as section 
552 of the Standardized Regulations requires implementation of the 
ceiling by reduction in the per annum post differential rate to a lesser 
percentage of the basic rate of pay than otherwise authorized. The rule 
that the method of computation prescribed for basic pay by 5 U.S.C. 
5504(b) shall be applied as well in the computation of aggregate com- 
pensation payments to officers and employees assigned to posts outside 
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FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES—Continued 
Post differentials—Continued 
Computation—Continued Page 
the United States who are paid additional compensation based upon a 
percentage of their basic compensation rates thus applies to post differ- 
ential payments under section 552 


FOREIGN SERVICE 
Home service transfer allowance 
Temporary lodgings 
‘*Reasonable expenses’’ 
Guidelines in 52 Comp. Gen. 78 applicable 

Employee transferred from Athens, Greece, to Washington, D.C., was 
authorized home service transfer allowance under section 250 of the 
Standardized Regulations (Government Civilians, Foreign Areas). 
Employee submitted claim of $33 per day for lodging portion of home 
service transfer allowance for days that he and family resided with rela- 
tives. Since section 251.la of Standardized Regulations authorizes only 
“reasonable expenses,” this Office applied ruling of 52 Comp. Gen. 
78 (1972) which established guidelines for determining reasonableness 
of employees’ claims for subsistence while occupying temporary quarters 
when they resided with relatives 
Retirement 

Postponement of return to U.S. 

Foreign Service employee who retired overseas has delayed return 
travel more than 7 years even though State Department travel regula- 
lations require that such travel must begin not later than 18 months after 
separation. State Department regulation granting exceptions to travel 
regulations where allowances are exceeded or excess costs are incurred 
provides no basis for granting exceptions to time limitation on return 
travel, and former employee may not be granted any further time extensions __ 
Temporary lodgings 

Home service transfer allowances. (See FOREIGN SERVICE, Home 

service transfer allowances, Temporary lodgings) 
Travel expenses 
Circuitous routes 
Personal convenience 

Dependents traveled by foreign air carrier from Accra, Ghana, to 
Frankfurt, Germany, and completed travel from Frankfurt to U.S. 
aboard U.S. air carriers. Employee is liable for 15 percent amount by 
which fare via Frankfurt exceeds fare by usually traveled route. Since 
travel via Frankfurt involved certificated U.S. air carrier service for 
4,182 of 7,450 miles traveled, and proper routing via Dakar would have 
involved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee 
is liable for loss of U.S. carrier revenues computed in accordance with 
formula at 56 Comp. Gen. 209 

FRAUD 
False claims 

Debt collection 

Where employee has been paid on voucher for travel expenses and 
fraud is then found to have been involved in a portion of claim, the 
recoupment of the improperly paid item should be made to the same 
extent and amount as if his claim were not yet paid and were to be 
denied because of fraud. Decision 41 Comp. Gen. 285 (1961) and 41 7d. 
206 (1961) are clarified 
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FRAUD—Continued 
False claims—Continued 
Debt collection—Continued 


No recoupment action appears necessary where a final and valid 
settlement voucher has eliminated an earlier false claim. This assumes 
that where there has been an earlier false claim for lodgings, for example, 
the final settlement voucher contains no claim for subsistence expenses 
for that day 

Effect on subsequent claims 

Department of the Air Force asks whether an employee who submits 
a fraudulent claim may be refused access to the General Accounting 
Office (GAO) for purpose of settling his claim. Since GAO has authority 
to settle and adjust claims by the Government or against it, employee 
may submit claim to GAO even though it is considered fraudulent by 
his agency. Agency should expedite adjudication by using agency chan- 
nels to send claim to GAO with its report 

Evidence 

Substantial 

Reasonable suspicion of fraud which would support denial of claim 
or recoupment action in case of paid voucher depends on facts of each 
case. Fraud must be proved by evidence sufficient to overcome existing 
presumption in favor of honesty and fair dealing. Generally, where dis- 
crepancies are minor, small in total dollar amounts, or where they are 
infrequently made, fraud would not be found absent the most convincing 
evidence to the contrary. Where discrepancies are glaring, large sums 
are involved, or they are frequently made, a finding of fraud is more 
readily made absent satisfactory explanation from claimant 

Fraudulent items as vitiating entire voucher 

Where employee submits voucher for travel expenses and part of 
claim is believed to be based on fraud, only the separate items which 
are based on fraud may be denied. Moreover, as to subsistence expenses, 
only the expenses for those days for which the employee submits fraudu- 
lent information may be denied and claims for expenses on other days 
which are not based on fraud may be paid if otherwise proper. B-172915, 
September 27, 1971, modified 

When an employee receives a travel advance and then submits a false 
final settlement voucher, the separable items on the voucher attributable 
to false statement are subject to being recouped. Any additional amount 
claimed by claimant should be denied only insofar as it is a separate item 
of entitlement based on fraud 


FREEDOM OF INFORMATION ACT 

Applicability 

The National Railroad Passenger Corporation (Amtrak) is an 
“agency” for the purposes of the Freedom of Information, Privacy, and 
Sunshine Acts, notwithstanding the statement in 45 U.S.C. 541 that 
Amtrak was not “to be an agency or establishment of the Government 
of the United States” since it is (1) headed by a collegial body—board of 
directors—the majority of whom are appointed by the President with the 
advice and consent of the Senate, and (2) a Government-controlled 
Corporation as that term is used in 5 U.S.C. 552(e). Furthermore, 
legislative history of Freedom of Information and Sunshine Acts indi- 
cates congressional intent to include Amtrak 
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FUNDS 

Appropriated. (See APPROPRIATIONS) 
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, 

etc.) 
Federal grants, etc., to other than States. (See GRANTS) 

Change of grantee 

Los Angeles County and University of Southern California (USC) 
jointly filed an application for construction of Cancer Hospital and Re- 
search Institute. Grant from National Cancer Institute (NCI) was ap- 
proved for the Research Institute, which was to be operated by USC, 
while the Hospital was to be paid for and run by the County. Due to 
Federal accounting requirements, grant was issued solely to the County, 
which subsequently decided not to construct the Hospital. Should NCI 
determine that, as to the Research Institute, the original joint applica- 
tion and a revised application proposed by USC are comparable and that 
the need for the facility still exists, NCI may “replace” the County with 
USC as the grantee and charge the original appropriations, even though 
they otherwise would be considered to have lapsed 

Propriety of grant award 

Section 223 of the Higher Education Act of 1965, Title II, Part B, as 
amended, authorizes the Office of Library and Learning Resources, Office 
of Education, Department of Health, Education, and Welfare, to make 
grants to and contracts with public and private agencies and institutions. 
Regulations define ‘‘public agency” to exclude Federal agencies. The 
National Commission on Library and Information Science is an inde- 
pendent agency in the Executive branch and therefore is not eligible to 
receive funds under section 223 

Replacement contracts 

Generally, when an original grantee cannot complete the work con- 
templated and an alternate grantee is designated subsequent to the ex- 
piration of the period of availability for obligation of the grant funds, 
award to the alternate must be treated as a new obligation and is not 
properly chargeable to the appropriation current at the time the original 
grant was made. An exception is authorized in instant case since (1) Los 
Angeles County and University of Southern California jointly filed ap- 
plication and grant was awarded by National Cancer Institute (NCI) 
solely to County only to comply with accounting requirements that there 
be only one grantee; (2) NCI has determined that the original need still 
exists; and (3) before using these funds, NCI will determine that the “‘re- 
placement grant” will fulfill the same needs and purposes and be of the 
scope as the original application 
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 
Nonappropriated 

International air transportation 

The requirement of 49 U.S.C. 1517 for use of certificated U.S. air 
carrier for government financed foreign air transportation applies not 
only to transportation secured with appropriated funds but to trans- 
portation secured with funds “‘appropriated, owned, controlled, granted, 
or conditionally granted or utilized by or otherwise established for the 
account of the United States * * *.”’ Where international air trans- 
portation is secured with other than appropriated funds, agencies should 
apply the Fly America Act Guidelines__..................-.-.--_--- 546 


279-723 O- 79 - 15 
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FUNDS—Continued 
Revenue sharing 
Restrictions on Federal grants 
Not applicable 
Funds distributed by the Department of the Treasury under title IT, 
Public Works Employment Act of 1976 (Countercyclical Revenue 
Sharing), Public Law 94-369, 90 Stat. 1002, as amended (42 U.S.C.A. 
6721 et seq.) may be used to meet non-Federal share matching require- 
ments of Medicaid program, 42 U.S.C. 1396-1396j. Congress intends 
that Federal funds distributed under title II be treated in the same “no 
strings’? manner as general revenue sharing funds under the State and 
Local Fiscal Assistance Act of 1972, 31 U.S.C. 1221 et seg. rather than as 
grants. Accordingly, the lack of specific statutory language permitting 
use of these funds as non-Federal share does not stand in the way of 
such use as it would in the case of grants 
Revolving 
Government Printing Office. (See GOVERNMENT PRINTING OFFICE, 
Revolving fund) 


GARNISHMENT 

Military pay, etc. 

Alimony or child support 

The amount of a military member’s or Federal employee’s pay or 
salary subject to garnishment for child support or alimony pursuant to 
42 U.S.C. 659 (Supp. V, 1975) is limited by section 303(b) of the Con- 
sumer Credit Protection Act, 15 U.S.C. 1673(b) (1970), as amended by 
section 501(e), Title V, Public Law 95-30. Thus, a State court garnish- 
ment order, to the extent it exceeds such limitations, should not be 
followed by a disbursing officer 

Community property settlement 

An Air Force disbursing officer may not pay a retired officer’s pay 
into the Registry of a Texas State court as directed by the court in a 
garnishment proceeding for the collection of the officer’s debt to his 
former wife incident to a community property settlement, since com- 
munity property is not within the definition of ‘‘alimony” for which the 
Federal Government has waived its immunity to State garnishment 
proceedings pursuant to 42 U.S.C. 659 (Supp. V, 1975) 


GENERAL ACCOUNTING OFFICE 

Audits 

Agencies and activities not subject to audit by GAO 

Marshal’s accounts 

Funds appropriated to the judiciary for jury expenses are not legally 
available for expenditure for coffee, soft drinks, or other snacks which 
the District Court may wish to provide to the jurors during recesses in 
trial proceedings. Refreshments are in the nature of entertainment and in 
the absence of specific statutory authority, no appropriation is available 
to pay such expenses. Since under 28 U.S.C. 572 (1976) a marshal’s 
accounts may not be reexamined to charge him or her with an erroneous 
payment of juror costs, we cannot take exception to certification of 
vouchers for expenses incurred to date. However, we recommend that 
the Director of the Administrative Office of the United States Courts 
and the Director of the U.S. Marshals Service take steps to try to prevent 
the incurring of similar expenses in the future 
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GENERAL ACCOUNTING OFFICE—Continued 
Audits—Continued 
Transportation accounts 
Transfer to agencies 
Rate audit functions and personnel to GSA 
General Accounting Office appellate authority to review GSA 
settlements 
Transportation audit function was transferred from this Office to 
General Services Administration by Public Law 93-604, approved 
January 2, 1975; it was effective October 12, 1975, and included all trans- 
portation functions including settled claims but left General Accounting 
Office with appellate authority to review GSA settlements. Review 
requests must be received in GAO no later than 6 months from date of 
final dispositive action by GSA or 3 years from date of certain enumerated 
administrative actions, whichever is later. Carrier requesting review by 
GAO or GSA action after those dates is time-barred 
Authority 
Fair Labor Standards Act 
Claims 
Authority of GAO to consider FLSA claims of Federal employees is 
derived from authority to adjudicate claims (31 U.S.C. 71) and authority 
to render advance decisions to certifying or disbursing officers or heads of 
agencies on payments (31 U.S.C. 74 and 82d). Nondoubtful FLSA claims 
may be paid by agencies. In order to protect the interests of employees, 
claims over + years old should be forwarded to GAO for recording 
Claims 
Statute of limitation effect 
Compensation. (See STATUTES OF LIMITATION, Claims, Com- 
pensation) 
Decisions 
Abeyance 
Pending legislative action 
Implementation of decision 57 Comp. Gen. 259 (1978) is postponed 
until end of Second Session of 96th Congress. If Congress takes no action, 
General Accounting Office will apply decision to all agreements affected 
by 57 Comp. Gen. 259 (1978) at date of end of Second Session of 96th 
Congress. Overruled in part by 58 Comp. Gen. (B-189782, Jan. 5, 1979) ___- 
Authority 
Contract matters 
General Accounting Office rendering decisions on bid protests does 
not violate separation of powers doctrine 
Clarification 
Request for reconsideration filed by agency more than 10 working 
days after actual notice of General Accounting Office (GAO) decision was 
received is untimely. However, prior decision is explained in view of ap- 
parent need for clarification 
Effective date 
Date of decision 
Applicant received travel expenses incident to preemployment inter- 
view. Travel occurred after issuance of a Comptroller General decision 
allowing such expenses, but prior to the issuance of a Civil Service Com- 
mission instruction on the matter. Since neither the decision nor the in- 
struction has any contrary effective date, the authority to pay for 
preemployment interview travel expenses is the date of the decision, 
subject to such limitations as the Commission subsequently prescribed. 
Applicant’s expenses were properly paid 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Hypothetical, academic, etc., questions 
Where GAO finds that agency’s negotiated procurement procedure was 
fundamentally deficient—no adequate written solicitation issued—and 
recommends that agency review procedures before conducting any fur- 
ther competition, issues concerning propriety and results of benchmark 
tests under deficient procurement procedure are academic 
Reconsideration 
Error of law or fact basis 
Not established 
Statement and contentions raised in support of position that agency’s 
determination to negotiate was proper do not constitute submission of 
facts or legal arguments demonstrating that earlier decision was errone- 
ous; accordingly, GAO declines to reconsider this aspect of earlier de- 
cision 
Errors must be identified 
Procuring agency filed timely request that General Accounting Office 
(GAO) reconsider prior decision but did not timely file required detailed 
statement concerning factual or legal basis to modify or overturn prior 
decision. Since detailed statement was not timely filed as required by 
section 20.9 of Bid Protest Procedures, GAO declines to reconsider 
earlier decision 
Time limitation 
Procuring agency untimely filed additional basis upon which recon- 
sideration of merits of earlier decision is requested. Since additional 
basis was not filed timely as required by section 20.9 of Bid Protest 


Procedures, GAO declines to reconsider that aspect of earlier decision-- 
Jurisdiction 
Contracts 


Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 

Ground of protest questioning finding that prospective awardee is 
responsible will not be considered since neither fraud on part of pro- 
curing agency is alleged nor ‘‘definitive’’ responsibility criteria are in- 
volved 

General Accounting Office (GAO) does not review grantee’s affirma- 
tive determination of responsibility unless fraud has been alleged or 
solicitation contains definitive responsibility criteria which have al- 
legedly not been applied. This is consistent with position of GAO in 
Federal procurement area 

Defaults and terminations 
Reprocurement, etc. 

Question concerning propriety of sole-source award of reprocurement 
contract is within General Accounting Office (GAO) bid protest jurisdic- 
tion, since GAO considers if award was made in accordance with appli- 
cable procedures, and does not consider either propriety of termination 
of original contract or whether contracting officer met duty to mitigate re- 
procurement costs, both of which are properly for consideration by 
boards of contract appeals 
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GENERAL ACCOUNTING OFFICE—Continued 

Jurisdiction—Continued 

Contracts—Continued 

Disputes 
Board of Contract Appeals 
Appeal pending 

Incumbent contractor’s protest concerning ambiguities in invitation 
for bids (IFB) will not be considered by General Accounting Office 
where claims based on same issues were previously filed by incumbent 
contractor under identical contractual provisions as those protested and 
are currently pending before contract appeals board 


Board of Contract Appeals decisions 

In deciding issue of mistake in bid, the General Accounting Office 
(GAO) is not bound by prior Armed Services Board of Contract Appeals 
(ASBCA) decision on same case finding mistake, as result of which no 
contract came into being, where ASBCA has declared in National Line 
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it 
lacks jurisdiction to decide mistake in bid questions. Existence of con- 
tract and mistake upon which relief may be granted is question of law 
upon which ASBCA’s decision is not final under 41 U.S.C. 322 (1970) 
and implementing procurement regulation and will be decided de novo 


Modification 
Contrary to usual view that protests against proposed contract 
modifications are not for review since they are within realm of contract 
administration, protest which alleges that proposed modification is 
beyond scope of contract is reviewable by General Accounting Office, 
if otherwise for consideration 
Nonappropriated fund activities 
Where statute authorizes imposition of surcharge on sales of goods 
sold in commissaries and provides for specific use of funds collected, 
such funds are appropriated and subject to settlement by General 
Accounting Office (GAO). Therefore, GAO will consider bid protest 
involving procurement funded by commissary surcharge fund. Prior 
decisions are overruled 
Protests generally. (See CONTRACTS, Protests) 
Small business matters 
Responsibility determination by SBA 
Conclusiveness 
Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and preseverance is dis- 
missed since, pursuant to recent amendment of Small Business Act, Public 
Law 95-89, section 501, 91 Stat. 553, the matter has been referred for final 
disposition by Small Business Administration 
Grants-in-aid 
Grant procurements 
Housing and Urban Development Department grant 
General Accounting Office will take jurisdiction to review complaint 
against an award of a contract by grantee, which is recipient of Depart- 
ment of Housing and Urban Development block grant 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Small business matters 


GAO declines to consider effect of selfcertification as small business by 
joint venture whose combined receipts may exceed dollar limit con- 
tained in solicitation because GAO does not review questions relating to 
small business size status and procurement was not set aside for small 
business 

Subcontracts 

One exception to General Accounting Office (GAO) general policy of 
not reviewing award of subcontracts by Government prime contractors 
is for awards made “for” Department of Energy (DOE) by prime 
management contractors who operate and manage DOF facilities, and 
although these prime contractors may engage in variations from the 
practices and procedures governing direct awards by Federal Govern- 
ment, general basic principles pertaining to contracts awarded directly by 
Federal procurement (Federal norm) provide the standard against which 
award actions are measured 
Manuals 

Policy and Procedures 

Statistical sampling procedures 

Certification of “‘short-haul’’ toll telephone calls may be made on the 
basis of a regular, random sampling of such calls, sufficiently large to be 
statistically reliable for the enforcement of the statute. 31 U.S. Code 
82b-1(a) (Supp. V, 1975); 3 GAO 44, as amended by B-153509, August 


Procedure 
Claims 
Filing 
Department of the Air Force asks whether an employee who submits 
a fraudulent claim may be refused access to the General Accounting 
Office (GAO) for purpose of settling his claim. Since GAO has authority 
to settle and adjust claims by the Government or against it, employee 
may submit claim to GAO even though it is considered fraudulent by 
his agency. Agency should expedite adjudication by using agency chan- 
nels to send claim to GAO with its report 
Statistical sampling 
Policy and Procedures manual. (See GENERAL ACCOUNTING 
OFFICE, Manuals, Policy and Procedures, Statistical sampling 
procedures) 
Protests 
Contracts. (See CONTRACTS, Protests) 
Recommendations 
Contracts 
Basic order agreement use 
Agency’s conducting informal competition whereby order for data 
base development was to be placed under one of two vendors’ basic 
ordering agreements—where no adequate written solicitation was is- 
sued—was procedure at variance with fundamental principles of Federal 
negotiated procurement, and also raises question of improper prequalifi- 
cation of offerors. General Accounting Office (GAO) recommends that 
agency review its procedures for issuing such orders and conduct any 
further competition in manner not inconsistent with decision. Case is 
also called to attention of General Services Administration for possible 
revision of Federal Procurement Regulations 
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GENERAL ACCOUNTING OFFICE—Continued 
Recommendations—Continued 
Contracts—Continued 
dusyualucat.ou of proposal 
Award to selected concern in view of submission of significant misstate- 
ment to NASA would provoke suspicion and mistrust and reduce con- 
fidence in competitive procurement system. Cf. The Franklin Institute, 
55 Comp. Gen. 280 (1975), 75-2 CPD 194. Thus, recommendation is 
made under Legislative Reorganization Act of 1970 that selected con- 
cern’s proposal be excluded from consideration for award- 
Prior recommendation 
Affirmed 
Prior decision—with regard to recommendation that startup period 
be extended—is affirmed, since interested party failed to present any 
facts or legal arguments which were not thoroughly considered in earlier 
decision 
Reopen negotiations 
Decision to reject schedule contractor as technically unacceptable to 
perform proposed work orders solely because contractor had failed to 
submit copy of extremely simple contract modification to agency order- 
ing office—where «ontractor had timely filed contract modification with 
agency headquarters and with reasonable effort ordering office could 
have verified existence and contents of modification—clearly had no 
reasonable basis. GAO recommends that GSA either terminate existing 
orders and order Government’s requirements under protester’s schedule 
contract, or reopen negotiations 
Request for proposals 
Cancellation 
Not justified 
Where (1) Government’s actual needs would be satisfied under initial 
RFP, (2) one offeror’s minor deviation from RFP’s contemplated price 
scheme was not material, and (3) proposals may be evaluated on equiva- 
lent basis, best course of action is for agency to award under initial RFP 
to low total priced otherwise acceptable offeror 
Issuance 
Follow-on phases of research projects 
While protester was not misled as to evaluation factors for award of 
follow-on phase of competitive parallel procurement, GAO suggests that 
agency issue request for proposals prior to selection of contractors for 
each succeeding phase 
Termination 
Contract modification which substitutes diesel for gasoline engines, 
thereby increasing unit price by 29 percent, substantially extending 
time for delivery, and resulting in other significant changes to original 
contract requirements, is outside scope of original contract, and Gov- 
ernment’s new requirements should have been obtained through com- 
petition. General Accounting Office recommends that agency consider 
practicability of terminating contract for convenience of Government 
and competitively soliciting its requirement for diesel heaters- - - ------ 
Invitation for bids provided spaces to insert prices for extended price, 
unit price and subunit price. Although award was based only on evalua- 
tion of extended and unit price, subunit price may not be ignored, since it 
cannot be determined from bid which price is correct 
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GENERAL ACCOUNTING OFFICE—Continued 
Recommendations—Continued 
Contracts—Continued 
Termination—Continued 
GAO review of protests concerning contract modifications agreed to 
by procuring activity, or changes ordered by contracting officer, is in- 
tended to protect integrity of competitive procurement process 
Legislation 
Clarifying status of South Vietnamese refugees paroled into U.S. 
Under express terms of only statute now applicable, there is no basis 
for continued employment by Drug Enforcement Administration of 
South Vietnamese alien lawfully admitted into United States for perma- 
nent residence during fiscal year 1978, since restriction against Federal 
employment of aliens contained in Public Law 95-81 contains exception 
permitting employment only of South Vietnamese refugees paroled into 
United States and no additional exception to employment restriction 
provision has been enacted. However, it is doubtful that this result was 
intended. Therefore General Accounting Office recommends clarifying 
legislation and will defer action pending its consideration by Congress- -_- 
Reviews 
Appellate authority 
To review GSA transportation settlements 
Time-barred requests 
Transportation audit function was transferred from this Office to Gen- 
eral Services Administration by Public Law 93-604, approved January 2, 
1975; it was effective October 12, 1975, and included all transportation 
functions including settled claims but left General Accounting Office with 
appellate authority to review GSA settlements. Review requests must 
be received in GAO no later than 6 months from date of final dispositive 
action by GSA or 3 years from date of certain enumerated administrative 
actions, whichever is later. Carrier requesting review by GAO or GSA 
action after those dates is time-barred 
Transportation rate audit 
Transfer of functions and personnel 
GAO to GSA. (See GENERAL ACCOUNTING OFFICE, Audits, Trans- 
portation accounts, Transfer to agencies, Rate audit functions 
and personnel to GSA) 


GENERAL SERVICES ADMINISTRATION 

Authority 

Surplus property 

Under negotiated sale by General Services Administration of surplus 
real property to a local government pursuant to section 203(e)(3)(H) of 
Federal Property and Administrative Services Act of 1949 (Act), 40 
U.S.C. 484(e) (3) (H), offers from a source other than local government 
units described by 40 U.S.C. 484(e) (3) (H) need not be considered 
Services for other agencies, etc. 

Space assignment 

Rental 
Liability of GSA for damages to agency property 

General Services Administration (GSA) is not required to reimburse 
tenant agencies for damage to agency property caused by building fail- 
ures or to lower Standard Level User Charges by amount equal to liabil- 
ity insurance premium paid by commercial landlords. The general rule is 
that one Federal agency is not liable to another for property damages. 
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GENERAL SERVICES ADMINISTRATION—Continued 
Services for other agencies, etc.—Continued 
Space assignment—Continued 
Rental—Continued 
Liability of GSA for damages to agency property—Continued Page 

There is no basis in Federal Property and Administrative Services Act or 
its legislative history to create an exception to this general rule where 
GSA serves as landlord 


GIFTS 
Donations. (See DONATIONS) 


GOVERNMENT PRINTING OFFICE 

Publications 

Federal Register. (See FEDERAL REGISTER) 
Revolving fund 

Automatic Data Processing equipment, etc. procurement 

Rule that contracts executed and supported by fiscal year appropria- 
tions may only be made within period of obligation availability and must 
concern bona fide need arising within the period of that availability is not 
applicable to procurement by Government Printing Office from revolving 
fund specifically exempted from fiscal year limitation 


GRANTS 
Educational institutions 
Amendment, etc. 
Appropriation availability 
A research grant was made to South Carolina State College, an 1890 
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C. 
450i using fiscal year 1975 appropriated funds. In fiscal year 1976, al- 
though it retained some aspects of the original proposal, the research ob- 
jective of the grant was changed. The substitute proposal changed the 
scope of the original grant and thereby created a new obligation charge- 
able to the appropriation of the year (fiscal year 1976) in which the sub- 
stitution was made 
Federal 
Grantees 
Alternate 
Generally, when an original grantee cannot complete the work con- 
templated and an alternate grantee is designated subsequent to the ex- 
piration of the period of availability for obligation of the grant funds, 
award to the alternate must be treated as a new obligation and is not 
properly chargeable to the appropriation current at the time the original 
grant was made. An exception is authorized in instant case since (1) Los 
Angeles County and University of Southern California jointly filed ap- 
plication and grant was awarded by National Cancer Institute (NCI) 
solely to County only to comply with accounting requirements that there 
be only one grantee; (2) NCI has determined that the original need still 
exists; and (3) before using these funds, NCI will determine that the ‘‘re- 
placement grant”’ will fulfill the same needs and purposes and be of the 
scope as the original application 
Housing and Urban Development Department. (See HOUSING AND 
URBAN DEVELOPMENT DEPARTMENT, Loans and grants) 
To States. (See STATES, Federal aid, grants, etc.) 
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HEALTH, EDUCATION AND WELFARE DEPARTMENT 

Employees 

Establishment of day care centers 

Space 

The Secretary of Health, Education and Welfare (HEW) is authorized 
by section 524 of the Education Amendments of 1976, 20 U.S. Code 2564, 
to use appropriated funds to provide ‘“‘appropriate donated space’’ for 
any day care facility he establishes. That is, the space may be provided 
by the Secretary to the facility without charge. There is no statutory 
requirement that this space be in HEW-controlled space, nor is there any 
relevant distinction between the payment of “rent’’ to the General 
Services Administration under 40 U.S.C. 490(j) and of rent to a private 
concern. Therefore, the Secretary may lease space specially for the 
purpose of establishing day care centers for the children of HEW em- 
ployees in those instances in which there is no suitable space available 
for the establishment of such centers in buildings in which HEW com- 
ponents are located..-..............- celeb tat lek ne ees ae ee ee 
Grants-in-aid 

Transfer between grantees 

Los Angeles County and University of Southern California (USC) 
jointly filed an application for construction of Cancer Hospital and 
Research Institute. Grant from National Cancer Institute (NCI) was 
approved for the Research Institute, which was to be operated by USC, 
while the Hospital was to be paid for and run by the County. Due to 
Federal accounting requirements, grant was issued solely to the County, 
which subsequently decided not to construct the Hospital. Should NCI 
determine that, as to the Research Institute, the original joint applica- 
tion and a revised application proposed by USC are comparable and 
that the need for the facility still exists, NCI may “replace’’ the County 
with USC as the grantee and charge the original appropriations, even 
though they otherwise would be considered to have lapsed 
Program 

Health service 

Limitations 

Under 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, and 
implementing regulations, Environmental Protection Agency may 
expend appropriated funds for procurement of diagnostic and preventive 
psychological counseling services for employees at its Research Triangle 
Park, North Carolina, installation 


HIGHWAYS 

Construction 

Federal-aid highway program 

Antitrust violation recoveries 

State brought antitrust treble damages action against suppliers of 
asphalt used in highway construction under Federal-aid Highway Pro- 
gram. Although United States had declined to share costs of litigation, 
Federal Government is entitled to share in resultant settlement attribut- 
able to actual damages. 15 U.S.C. 15a does not allow the Federal Govern- 
ment to claim share of treble damages 

Amount of Federal share in antitrust settlement may be applied to 
other allowable costs from the periods covered by settlement if the full 
percentage of Federal share was not used during these periods 
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HOUSING AND URBAN DEVELOPMENT DEPARTMENT 
Loans and grants 
Grant procurements 
Block grants 
Award propriety 
Review by GAO 
General Accounting Office will take jurisdiction to review complaint 
against an award of a contract by grantee, which is recipient of Depart- 
ment of Housing and Urban Development block grant_-._._.________ 


HUSBAND AND WIFE 
Dual rights when both in military or Federal service 
Quarters 
Temporary quarters subsistance allowance 
Incident to transfer. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses, Temporary quarters, Subsistence 
expenses, Husband and wife both civilian employees) 


INSURANCE 
Claims by Government 
Validity 
Since neither the Federal Medical Care Recovery Act, 42 U.S.C. 
2651, nor other authority gave the U.S. the right to collect from the 
liability insurer of a negligent driver the value of administrative leave 
granted an injured officer of Secret Service Uniformed Division under 
5 U.S.C. 6324, the amount mistakenly collected may be paid to the 


Without legislative authority, the U.S. has no legal claim against 
third-party tort feasors or their liability insurers for benefits the U.S. 
provides persons because of injuries caused by tort feasors. Under 
Supreme Court decisions, such claims involve fiscal policy for Congress 
to decide. How ever, in a proper case, the U.S. can have a valid claim 
as a third-party beneficiary under insurance contract terms such as for 
no-fault, medical payment, and uninsured motorist coverages 


INTERGOVERNMENTAL PERSONNEL ACT 

Per diem 

Headquarters 

When employees are assigned under the Intergovernmental Personnel 
Act and authorized per diem, their IPA duty stations are considered 
temporary duty stations since per diem may not be authorized at head- 
quarters. Therefore, employee stationed in San Francisco, California, 
who is authorized per diem while on IPA assignment in Washington, 
D.C., would not be entitled to per diem under 5 U.S.C. 3375(a) (1) (C) 
while performing temporary duty at San Francisco, since Government 
may not pay subsistence expenses or per diem to civilian employees at 
their headquarters, regardless of any unusual conditions involved. How- 
ever, the employee is entitled to travel allowance under 5 U.S.C. 
3375 (a) (1) (C) 

Temporary duty at more than one location 

Employee assigned under Intergovernmental Personnel Act (IPA) 
and receiving per diem at his IPA duty station, may receive an addi- 
tional per diem allowance for temporary duty (TDY) at another location 
since 5 U.S.C. 3375(a)(1) permits such payment. The amount of addi- 
tional per diem should reflect only the increased expenses resulting from 
the TDY assignment 


Page 
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INTERIOR DEPARTMENT 

Employees 

Overtime 

Prevailing rate employees who negotiate their wages 

Department of Interior questions whether it may pay overtime com- 
pensation to prevailing rate employees, who negotiate their wages, for 
work-free meal periods during overtime or alternatively for meal periods 
preempted by overtime work when employees are credited with an addi- 
tional 30 minutes of overtime after they are released from duty. Under 
5 U.S.C. 5544, employees must perform substantial work during meal 
periods to be entitled to overtime compensation and no entitlement 
accrues after employees are released from work. Modified by 57 Comp. 
Gen. 575 and overruled in part by 58 Comp. Gen. (B-189782, 
GON. Dy SUI 0) oo koe a cha ds exh Sanden eRe Renee oe eee 
National Park Service 

Concessions 

Encumbrance of possessory interest 

Department of the Interior may revise National Park Service (NPS) 
standard concession contract language to allow new park concessioners 
to encumber the possessory interest in the concession operation in order 
to provide collateral for loan used to purchase the concession operation. 
This practice is authorized by 16 U.S.C. 20e (1976) and would not be con- 
trary to 16 U.S.C. 3 (1976), which provides for encumbrance of con- 
cessioner’s assets to finance expansion of existing facilities. Congress made 
it clear in enacting 16 U.S.C. 20e that possessory interest sanctioned by 
that section could be encumbered for any purpose 


INVOICES (See VOUCHERS AND INVOICES) 


JOINT VENTURES 

Bids 

Multiple 

Bidding as subcontractor and as member of joint venture 

Affidavits stating belief that firm bidding both as subcontractor and 
as member of joint venture, without informing competitors of dual 
role, improperly attempted to influence bid prices, are not sufficient 
to overcome affidavits denying such intent. General Accounting Office 
(GAO) therefore does not object to award to joint venture. If protester 
has further evidence of collusion or false certification of Independent 
Price Determination, it should be submitted to procuring agency for 
possible forwarding to Department of Justice under applicable regu- 
lations 
Status 

Small business status 

GAO declines to consider effect of self-certification as small business 
by joint venture whose combined receipts may exceed dollar limit 
contained in solicitation because GAO does not review questions relating 
to small business size status and procurement was not set aside for small 
business 


JUDGMENTS, DECREES, ETC. 
Courts. (See COURTS, Judgments, decrees, etc.) 
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LEASES 
Authority 
Appropriation limitations 
The Secretary of Health, Education and Welfare (HEW) is authorized 
by section 524 of the Education Amendments of 1976, 20 U.S. Code 
2564, to use appropriated funds to provide ‘‘appropriate donated space” 
for any day care facility he establishes. That is, the space may be pro- 
vided by the Secretary to the facility without charge. There is no 
statutory requirement that this space be in HEW-controlled space, nor 
is there any relevant distinction between the payment of “rent’’ to the 
General Services Administration under 40 U.S.C. 490(j) and of rent to 
a private concern. Therefore, the Secretary may lease space specially for 
the purpose of establishing day care centers for the children of HEW 
employees in those instances in which there is no suitable space available 
for the establishment of such centers in buildings in which HEW com- 
ponents are located 
Damages 
Lessee’s liability 
Government lessee 
General Services Administration for other Government agencies 
General Services Administration (GSA) is not required to reimburse 
tenant agencies for damage to agency property caused by building 
failures or to lower Standard Level User Charges by amount equal to 
liability insurance premium paid by commercial landlords. The general 
rule is that one Federal agency is not liable to another for property 
damages. There is no basis in Federal Property and Administrative 
Services Act or its legislative history to create an exception to this 
general rule where GSA serves as landlord 
Oil and gas. (See OIL AND GAS, Leases) 
Rent 
Limitation 
Economy Act restriction 
Applicability to condemnation proceedings 
The Economy Act, 40 U.S.C. 278a, which prohibits the Government 
from entering into a lease wherein the annual rental to be paid exceeds 
15 percent of the fair market value of the property, precludes the initia- 
tion of condemnation proceedings under the Declaration of Taking Act, 
40 U.S.C. 258a, when agency believes condemnation award would ex- 
ceed 15 percent limitation. -.._________- cs ote aah ae a ee ree tee 
State lands 
Advance payments. (See PAYMENTS, Advance, State lands, Leased 
by Federal Government, Rent) 


LEAVES OF ABSENCE 
Administrative leave 
Injury or illness in line of duty 
Insurance proceeds 
Since neither the Federal Medical Care Recovery Act, 42 U.S.C. 
2651, nor other authority gave the U.S. the right to collect from the 
liability insurer of a negligent driver the value of administrative leave 
granted an injured officer of Secret Service Uniformed Division under 
5 U.S.C. 6324, the amount mistakenly collected may be paid to the 
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LEAVES OF ABSENCE—Continued 

Administrative leave—Continued 

Propriety 

Employees who have regularly scheduled night shifts are charged 
1 hour of annual leave when they work only 7 hours on the last Sunday 
in April when daylight savings time begins. Alternatively, agency may, 
by union agreement or agency policy, permit employees to work an 
additional hour on that day as method of maintaining regular 8-hour 
shift and normal pay. Administrative leave is not a proper alternative __ 
Annual 

Accrual 

Part-time, etc., employees 
Intermittent 

Immigration and Naturalization Service inspector whose position 
was designated ‘‘intermittent’’ is nonetheless entitled to annual leave 
benefits on a pro rata basis as a part-time employee having an established 
regular tour of duty, since he was routinely issued a form scheduling 
his work at specific times and dates for each of the 2 workweeks of the 
next pay period. Under these circumstances, the fact that he may not 
have been scheduled to work at the same time and on corresponding 
days of the 2 workweeks of each pay period does not defeat that entitle- 


Forfeiture. (See LEAVES OF ABSENCE, Forfeiture) 
Recredit on restoration after unjustified removal 
Current accrued leave over maximum 
District of Columbia Government employee was erroneously separated 
and later reinstated. He is entitled to backpay under 5 U.S.C. 5596, less 


amounts received as severance pay and unemployment compensation. 
Employee is also entitled to credit for annual leave earned during 
erroneous separation. Maximum amount of leave is to be restored and 
balance is to be credited to a separate leave account. Deductions are 
also to be made from backpay for lump-sum payment of terminal leave- 
De facto employees 

Leave accrual. (See OFFICERS AND EMPLOYEES, De facto, Leave, 

Accrual) 

Forfeiture 

Administrative error 

Where employee seeks and obtains an unofficial estimate of projected 
retirement annuity, wherein an error in division was made causing an 
overstatement of such annuity, but by the time the error was discovered 
and the employee decided to postpone retirement, he was unable to 
schedule and use all excess annual leave, since calculation error did not 
involve consideration of leave matters, such error as was made does not 
qualify under 5 U.S.C. 6304 as a basis for restoration of forfeited annual 


Restored leave 

Internal Revenue Service employee on August 26, 1975, submitted a 
Standard Form 71 application for annual leave which was denied by his 
supervisor due to an exigency of public business. Employee forfeited 152 
hours of annual leave at close of 1975 leave year. Leave may be restored 
under 5 U.S. Code 6304(d)(1)(A) (Supp. III, 1973) because the employee 
timely requested the leave and the agency failed to approve and schedule 
the leave or present case to proper official for determination of a public 
exigency. This administrative error caused the loss of leave which, but 
for the error, could have been restored under 6304(d)(1)(B), as caused 
by exigencies of public business 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments 
Rate at which payable 
Subsequent to separation, retirement, etc. 

Retroactive wage adjustments for Federal wage board employees 
which are not based upon a Government “‘wage survey,” but rather on 
negotiations and arbitration under a 1959 basic bargaining agreement, 
are not governed by 5 U.S.C. 5344 as added by section 1(a) of Public Law 
92-392, section 9(b) of that law preserving to such employees their bar- 
gained for and agreed to rights under that basic bargaining agreement __ 
Military personnel 

Payments for unused leave on discharge, etc. 

Adjustment on basis of record correction 

Requests for waiver of erroneous payments submitted by Army 
members retroactively restored to active duty through the correction 
of their military records will ordinarily be favorably considered only to an 
extent which will prevent the individual member from having a net 
indebtedness upon his actual return to duty; however, waiver of further 
amounts may be granted for leave payments required to be collected 
but for which, due to the statutory leave limit, restoration of the leave 
cannot be made 
Sick 

Substitution for annual leave 

Employee entitled to use sick leave specifically requested that such 
time be charged to annual leave. Family’s timely request subsequent to 
employee’s death that sick leave be substituted for annual leave may in 


agency’s discretion be allowed and be basis for agency to pay additional 
lump-sum leave payment to survivor. B—164346, June 10, 1968, and 
B-142571, April 20, 1960, modified 


LEGISLATION 
Construction. (See STATUTORY CONSTRUCTION) 
Statutory construction. (See STATUTORY CONSTRUCTION) 


MARITIME MATTERS 
Vessels 
Cargo preference 
American vessels. (See TRANSPORTATION, Vessels, American, 
Cargo preference) 
Crews. (See VESSELS, Crews) 


MEDICAL SERVICES 

Officers and employees 

Psychological counseling 

Under 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, 
and implementing regulations, Environmental Protection Agency may 
expend appropriated funds for procurement of diagnostic and preventive 
psychological counseling services for employees at its Research Triangle 
Pars, Doren Carolina, instalation. =~... 3. 22 cscs cant ectsoseceee 
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MEDICAL TREATMENT 

Dependents of military personnel 

Parents 

Adoptive 

Bona fide adoptive parents of members of the uniformed services 
should be included, similarly to natural parents, as eligible dependents to 
receive medical benefits pursuant to 10 U.S.C. 1071-1088 (1976), despite 
the fact that the statute does not expressly include adoptive parents 
within the term ‘‘parents” in authorizing such benefits. Decisions to the 
contrary should no longer be followed 


MILEAGE 

Travel by privately owned automobiles 

Between residence and headquarters 

Portal-to-portal mileage allowance 

Federal Labor Relations Council requests our ruling on a union- 
proposed bargaining agreement provision that requires Department of 
Agriculture to authorize portal-to-portal mileage allowances for meat 
grader employees who use their private vehicles in connection with their 
work. The proposed provision is contrary to the general requirement 
that an employee most bear the expense of travel between his residence 
and his official headquarters, absent special authority, and therefore may 
not be properly included in an agreement 

Between residence and temporary duty points 

Distance between residence and headquarters 
Twenty-five mile point 

Decision 55 Comp. Gen. 1323 (1976) disallowed two mileage claims 
incident to employee’s temporary duty because record showed his 
residence was at Oklahoma City, Oklahoma, his official station, although 
he had home in Ponca City, Oklahoma, 103 miles distant. Employee, 
who is in travel status up to 80 percent of the time, has submitted 
evidence that he rented motel room on daily basis only when he worked 
in Oklahoma City. Claims are now allowable since additional evidence 
shows that employee did not have “residence’”’ in Oklahoma City within 
the meaning of the Federal Travel Regulations (FPMR 101-7) (May 


Rates 
Administrative determination of rate payable 

Federal Labor Relations Council requests our ruling on a union- 
proposed bargaining agreement provision that requires the Department 
of Agriculture to authorize the maximum mileage rate for meat grader 
employees who use their privately owned vehicles in connection with 
their work. The Federal Travel Regulations (FTR) require agency and 
department heads to fix mileage rates in certain situations at less than 


the statutory maximum. Hence, the proposed provision is contrary to 
the FTR 
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MILITARY PERSONNEL 
Allowances 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Dislocation. (See MILITARY PERSONNEL, Dislocation allowance) 
Quarters. (See QUARTERS ALLOWANCE) 
Station. (See STATION ALLOWANCES) 
Annuity election for dependents. (See PAY, Retired, Survivor Benefit 
Plan) 
De jure status 
Constructive enlistments may arise for purposes of pay and allowances 
generally when individuals “otherwise qualified’’ to enlist enter upon and 
voluntarily render service to the armed forces and the Government ac- 
cepts such services without reservation. A member serving under a con- 
structive enlistment is regarded as being in a de jure enlisted status and 
entitled to pay and allowances 
Dependents 
Education 
Transportation 
Member of armed services stationed overseas whose dependent son 
returned to the United States for his second year of college is not entitled 
to reimbursement for such travel notwithstanding orders issued subse- 
quent to the travel stated that the travel was in accordance with para- 
graph M7103-2, item 7, 1 JTR, and the Base Commander certified that 
the delay in publishing the orders was through no fault of the member. 
Even if orders had been timely issued, there is no legal basis for such 
travel at Government expense because the law and regulations authorize 
such travel only if there is a lack of overseas educational facilities which 
arose after the dependent’s arrival at the overseas station, and that was 
not the case 
Medical treatment. (See MEDICAL TREATMENT, Dependents of 
military personnel) 
Parents 
Adoptive 
Bona fide adoptive parents of members of the uniformed services 
should be included, similarly to natural parents, as eligible dependents 
to receive medical benefits pursuant to 10 U.S.C. 1071-1088 (1976), 
despite the fact that the statute does not expressly include adoptive 
parents within the term “parents” in authorizing such benefits. Deci- 
sions to the contrary should no longer be followed 
Transportation. (See TRANSPORTATION, Dependents, Military 
personnel) 
Dislocation allowance 
Members without dependents 
Unable to occupy assigned quarters 
Although a member without dependents assigned by permanent 
change of station orders to a two-crew nuclear powered submarine will 
be assigned to quarters of the United States on the submarine, when he 
arrives at the home port of the submarine, in many instances he is 
required to secure non-Government quarters at which time his travel 
allowances are terminated. In such cases it is our view that Congress 
did not intend 37 U.S.C. 407(a)(3) to preclude entitlement to a dis- 
location allowance when a member is not able to occupy the assigned 
quarters and incurs expenses which the allowance is intended to defray. 
Regulations may be promulgated authorizing entitlement and 48 Comp. 
Gen. 480 and other similar decisions are modified accordingly 


279-723 O - 79 = 16 
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MILITARY PERSONNEL—Continued 

Enlistments 

Generally. (See ENLISTMENTS) 
Examinations for professional recognition 

Fees 

Air Force medical officer who performed temporary duty under orders 
issued at his personal request that he be temporarily assigned to San 
Francisco, California, to take Part II of the American Board of Pedi- 
atrics examination, and who was released from active duty several weeks 
later, is not entitled to payment of examination fees which he paid prior 
to taking Part I of the examination before entry on active duty, since 
applicable service regulations limit payment of such expenses to “‘career”’ 
officers 
Induction into military service 

Void v. voidable 

When an enlistment contract is found to be voidable by either the 
Government or the individual because of a defect in the enlistment, 
either the Government or the individual may waive the defect and 
affirm the enlistment so as to confer upon the individual de jure member 
status for purposes of pay and allowances 
Leaves of absence. (See LEAVES OF ABSENCE, Military personnel) 
Pay 

Retired. (See PAY, Retired) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Promotions 

Pay. (See PAY, Promotions) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Record correction 

Overpayment liability 

Requests for waiver of erroneous payments submitted by Army 
members retroactively restored to active duty through the correction 
of their military records will ordinarily be favorably considered only to 
an extent which will prevent the individual member from having a net 
indebtedness upon his actual return to duty: however, waiver of further 
amounts may be granted for leave payments required to be collected 
but for which, due to the statutory leave limit, restoration of the leave 
cannot be made 

Payment basis 

Army members involuntarily separated from but later retroactively 
restored to active duty by administrative record correction action (10 
U.S.C. 1552 (1970)) thereby become entitled to retroactive payment of 
military pay and allowances; however, they do not gain entitlement to 
either reimbursement of legal fees incurred in the matter or damages 
based on a tort theory of wrongful separation from active duty 

Interim civilian earnings 

If an Army member is retroactively restored to active duty through 
the correction of his military records, and this produces a result showing 
the member to have improperly received Federal civilian compensation 
concurrently with military pay, the interim Federal civilian compensa- 
tion is rendered erroneous and subject to recoupment, but is also subject 
to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of 
such erroneous civilian compensation will be favorably considered to an 
extent which will prevent the member from having a net indebtedness 
upon his actual return to active military service 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Payments resulting from correction 
Acceptance effect 

In the absence of a mutual mistake in numerical computation or 
similar undisputed error which remains undetected at the time of settle- 
ment, acceptance of settlement by an Army member incident to admin- 
istrative action taken to correct his military records bars the pursuit of 
further claims by the member against the Government in the matter. 
10 U.S.C. 1552(c) (1970) 

Acceptance of settlement by an Army member incident to the ad- 
ministrative correction of his military records would not operate to 
bar his subsequent request for waiver of erroneous payments of military 
pay and allowances shown as debits to his account in the settlement 
statement; and the gross amount of such erroneous payments could be 
considered for waiver. 10 U.S.C. 2774 (Supp. II, 1972) 

Reservists 
Active duty 
Hospitalization, medical treatment, etc. 
Termination 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less under self-terminat- 
ing orders who is hospitalized under the provisions of 10 U.S.C. 3721(2) 
because of an in-line-of-duty injury not due to own misconduct during 
that time, remains in an active military status only through the last day 
of duty as prescribed by those orders, with the right to continue to re- 
ceive pay and allowances thereafter based on disability to perform 
military duty as authorized by 37 U.S.C. 204(g)(2). 40 Comp. Gen. 
664, modified 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less under self-terminat- 
ing orders who is hospitalized due to an in-line-of-duty injury not due 
to own misconduct during that time, would not be placed in a status of 
being on active duty for 30 days or more even though the period of 
hospitalization is covered by an amendment to his orders or new orders 
issued to extend his period of active duty solely for the purpose of such 
hospitalization, since such a change in status is not authorized. Thus, 
such orders would not carry him beyond 30 days for active duty pur- 
poses and his rights to be retired for physical disability would remain 
determinable under 10 U.S.C. 1204. 40 Comp. Gen. 664, modified 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less who is hospitalized 
for an in-line-of-duty disability not due to own misconduct, and who 
suffers an injury in the hospital during the period of active duty covered 
by the original orders, so long as that injury is administratively deter- 
mined to be in line of duty and not due to own misconduct, may be 
considered as being injured as the proximate result of the performance 
of active duty for the purpose of 10 U.S.C. 1204. 40 Comp. Gen. 664, 
modified 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less, who is hospitalized 
for disease under 10 U.S.C. 3722, or injury under 10 U.S.C. 3721, who 
is injured while in the hospital after his active duty period under the 
original orders had terminated, is not considered to have been injured 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Active duty—Continued 
Hospitalization, medical treatment, etc.—Continued 
Termination—Continued 

as the proximate result of the performance of active duty for the purpose 
of 10 U.S.C. 1204 benefits unless there is established a causal relation- 
ship between the original injury or disease and the injury while in the 
hospital, since such injury did not occur while he was in an active duty 
status. 40 Comp. Gen. 664, modified 

Release from active duty 

Readjustment pay entitlement basis 

A Reserve officer scheduled for release from active duty before com- 
pleting 5 years of continuous active duty for purposes of entitlement to 
readjustment pay under 10 U.S.C. 687 (1970) requested and was granted 
a 6-week extension of service due to his wife’s pregnancy. Prior to begin- 
ning service on the extension he was found medically unfit for release 
and was retained on active duty for physical evaluation, thus serving 
over 5 years’ continuous active duty. His release from active duty was 
involuntary since he had requested augmentation to the Regulars or un- 
conditional further duty three times in the preceding 2 years but had been 
refused each time. Therefore, he is entitled to readjustment pay 

Readjustment payment on involuntary release. (See PAY, Readjust- 
ment payment to reservists on involuntary release) 

Status 

During hospitalization, etc. 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less, who is hospitalized 
for disease under 10 U.S.C. 3722, or injury under 10 U.S.C. 3721, who is 
injured while in the hospital after his active duty period under the original 
orders had terminated, is not considered to have been injured as the proxi- 
mate result of the performance of active duty for the purpose of 10 U.S.C. 
1204 benefits unless there is established a causal relationship between the 
original injury or disease and the injury while in the hospital, since such 
injury did not occur while he was in an active duty status. 40 Comp. 
Gen. 664, modified 
Retired pay. (See PAY, Retired) 

Saved pay 

Temporary promotions. (See PAY, Promotions, Temporary, Saved pay) 
Station allowances, (See STATION ALLOWANCES, Military personnel) 
Status 

De jure. (See MILITARY PERSONNEL, De jure status) 

Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 

Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 

Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military 
personnel) 
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MISCELLANEOUS RECEIPTS 

Special account v. miscellaneous receipts 

Reimbursement payments 

While section 601 of the Economy Act permits the depositing of 
reimbursements to the credit of appropriations or funds against which 
charges have been made pursuant to any order (except as otherwise 
provided), such reimbursements may, at the discretion of the agencies, 
be deposited in the Treasury as miscellaneous receipts. However, deposit 
of reimbursements to an appropriation or fund against which no charge 
has been made in executing an order is an unauthorized augmentation of 
the agency’s appropriation and such sums must be deposited as 
miscellaneous receipts 


MOBILE HOMES 

Owned or rented by displaced persons 

Benefits entitlement 

Person who owns or rents mobile home and who, respectively, rents 
or owns land on which the mobile home rests and is displaced due to a 
Federal or federally assisted program so as to be entitled to benefits 
pursuant to Uniform Relocation Assistance and Real Property Acquisi- 
tion Policies Act of 1970 may not receive benefits under both sections 
203 and 204 of that Act. Benefits under section 204 are limited to those 
for displaced persons who are not eligible to receive payment under 
section 203 


NATIONAL COMMISSION ON OBSERVANCE OF INTERNATIONAL 

WOMEN’S YEAR 
National Women’s Conference 

‘‘Balance’’ requirements of Federai Advisory Committee Act 

The National Women’s Conference does not violate the “balance” 
requirements of the Federal Advisory Committee Act since the Com- 
mission regulations on organization and conduct of State meetings, 
where Conference delegates are selected, afford an extremely broad 
basis for participation and leaves the degree of “‘balance’’ essentially 
to the participants through the normal democratic process. The objective 
of balance goes only to the composition of the voting bodies rather than 
support or opposition on any given issue 

Subject to Federal Advisory Committee Act 

Since the National Women’s Conference, to be organized by the 
National Commission on IWY which will, among other functions, 
make findings and recommendations on various subjects to be submitted 
through the Commission’s report to the President, it is an advisory 
committee subject to the Federal Advisory Committee Act__.__-___-- 
Not subject to Federal Advisory Committee Act 

Upon reconsideration of B-182398, August 10, 1977, General Ac- 
counting Office adheres to its original position that the National Com- 
mission on the Observance of International Women’s Year (IWY) is 
not an “advisory committee’’ subject to the Federal Advisory Committee 
Act (5 U.S.C. App. I (Supp. V, 1975)) since there is nothing in Executive 
Order 11832 or Public Law 94-167 which assigns the Commission any 
advisory functions. While it may make its own recommendations in 
the report on the National Conference of Women it submits to Congress 
and the President, the Commission was not ‘“‘established”’ or “‘utilized”’ 
for this purpose 
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NATIONAL COMMISSION ON OBSERVANCE OF INTERNATIONAL 

WOMEN’S YEAR—Continued 
State and regional meetings 

Purpose 

Selecting representatives to Conference 

Since the State and regional meetings, organized under Public Law 
94-167, have the sole statutory purpose of selecting representatives to 
the Conference, and they are not required to make recommendations to 
the IWY Commission and others, they are not ‘‘advisory committees” 
under the Federal Advisory Committee Act and are therefore not sub- 
ject to its “balance” requirement with regard to meeting participants. 
Nor are the State coordinating committees “advisory” since they have 
only the operational role of organizing and conducting the State or 
regional meetings and are, in effect, grantees of the National Commission- 


NATIONAL GUARD 

Death and injury 

While on training duty 

Iliness beyond termination date 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less under self-terminat- 
ing orders who is hospitalized due to an in-line-of-duty injury not due 
to own misconduct during that time, would not be placed in a status of 
being on active duty for 30 days or more even though the period of 
hospitalization is covered by an amendment to his orders or new orders 
issued to extend his period of active duty solely for the purpose of such 
hospitalization, since such a change in status is not authorized. Thus, 
such orders would not carry him beyond 30 days for active duty pro- 
poses and his rights to be retired for physical disability would remain de- 
terminable under 10 U.S.C. 1204. 40 Comp. Gen. 664, modified 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less who is hospitalized 
for an in-line-of-duty disability not due to own misconduct, and who 
suffers an injury in the hospital during the period of active duty covered 
by the original orders, so long as that injury is administratively deter- 
mined to be in line of duty and not due to own misconduct, may be con- 
sidered as being injured as the proximate result of the performance of 
active duty for the purpose of 10 U.S.C. 1204. 40 Comp. Gen. 664, 
modified 


NATIONAL PARK SERVICE (See INTERIOR DEPARTMENT, National 
Park Service) 


NATIONAL RAILROAD PASSENGER CORPORATION 
Applicability of Freedom of Information, Privacy and Sunshine Acts 
The National Railroad Passenger Corporation (Amtrak) is an 
“agency” for purposes of the Freedom of Information, Privacy, and 
Sunshine Acts, notwithstanding the statement in 45 U.S.C. 541 that 
Amtrak was not “to be an agency or establishment of the Government 
of the United States” since it is (1) headed by a collegial body—board of 
directors—the majority of whom are appointed by the President with 
the advice and consent of the Senate, and (2) a Government-controlled 
Corporation as that term is used in 5 U.S.C. 552(e). Furthermore, legis- 
lative history of Freedom of Information and Sunshine Acts indicates 
congressional intent to include Amtrak 
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NIGHT WORK 
Compensation. (See COMPENSATION, Night work) 


OFFICE OF FEDERAL PROCUREMENT POLICY 

Jurisdiction 

Policy formulation 

Procurement matters 
Service Contract Act applicability 

Where Department of Labor (DOL) notifies agency that it has deter- 
mined Service Contract Act (SCA) is applicable to proposed contract, 
agency must comply with regulations implementing SCA unless DOL’s 
view is clearly contrary to law. Since determination that SCA applies 
to contract for overhaul of aircraft engines is not clearly contrary to 
law, solicitation which does not include required SCA provisions is 
defective and should be canceled. Contention that applicability of SCA 
should be determined by Office of Federal Procurement Policy (OF PP) 
does not justify agency’s failure to comply with SCA under circumstances 
where OF PP has not taken substantive position on issue 


OFFICERS AND EMPLOYEES 

Back Pay. (See COMPENSATION, Removals, suspensions, etc., Back 

pay) 
Compensation. (See COMPENSATION) 
Debt collections. (See DEBT COLLECTIONS) 
De facto 

Compensation 

Reasonable value of services performed 

Employee was hired by Forest Service and began working about 2 
weeks prior to the date the position description was approved. He filed a 
claim for compensation and leave for this period. Employee may be con- 
sidered a de facto employee since he performed his duties in good faith and 
hence may be compensated for the reasonable value of his service during 
de facto period. However, de facto employees do not earn leave and hence 
the leave portion of the claim is disallowed 

Retirement contributions previously deducted from compensation paid 
to a de facto employee may be refunded to him, less any necessary social 
security contributions, since reasonable value of a de facto employee’s 
services includes amounts deducted for retirement. 38 Comp. Gen. 175 
(1958) should no longer be followed 

Retention of compensation paid 

Civil Service Commission (CSC) directed cancellation of employee’s 
improper appointment. Since employee served in good faith, he is de facto 
employee and may retain salary earned. As a de facto employee, he is not 
entitled to lump-sum payment or to retain credit for unused leave at- 
tributable to period of de facto employment. Denial of service credit for 
that period and denial of refund of health and life insurance premiums was 
within jurisdiction of CSC. 38 Comp. Gen. 175, overruled 
Details. (See DETAILS) 
Fines. (See FINES) 
Foreign differentials and overseas allowances. (See FOREIGN DIF- 

FERENTIALS AND OVERSEAS ALLOWANCES) 
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OFFICERS AND EMPLOYEES—Continued 
Hours of work 
Day defined 
Twenty-four hour period 
In 42 Comp. Gen. 195 at 200 it was held, in regard to overtime of wage 
board employee under 5 U.S.C. 673c (now 5 U.S.C. 5544), that agency 
could regard any 24-hour period as “day.” That holding is applicable to 
General Schedule employees since provisions of 5 U.S.C. 5544 and 5 
U.S.C. 5542 are comparable 
Forty-hour week 
First forty-hour basis 
Overtime and traveltime 
Couriers 
Diplomatic couriers have a basic workweek consisting of the first 40 
hours of duty performed. Consequently they do not have a regularly 
scheduled administrative workweek within the meaning of 5 U.S.C. 
5542(b) (2)(A) and their time spent in travel status away from their of- 
ficial duty station does not qualify as hours of employment or work by 
virtue of that provision 
The workweek of diplomatic couriers consists of the first 40 hours of 
employment or work in an administrative workweek beginning on Sunday. 
Therefore, work performed by them on Sunday falls within their basic 
workweek and although not regularly scheduled in the usual sense, may 
be compensated at Sunday premium rates up to 8 hours on and after the 
first day of the first pay period beginning after July 18, 1966, the effective 
date of the law authorizing such premium pay 
Leaves of absence. (See LEAVES OF ABSENCE) 
Membership fees. (See FEES, Membership) 
Moving expenses. (See OFFICERS AND EMPLOYEES, Transfers, Reloca- 
tion expenses) 
Night work 
Compensation. (See COMPENSATION, Night work) 
Overtime. (See COMPENSATION, Overtime) 
Per diem. (Se SUBSISTENCE, Per diem) 
Portal-to-portal mileage allowance 
Travel by privately owned automobiles. (See MILEAGE, Travel by 
privately owned automobile, Between residence and headquarters, 
Portal-to-portal mileage allowance) 
Prevailing rate employees 
Compensation. (See COMPENSATION, Wage board employees, Pre- 
vailing rate employees) 
Promotions 
Compensation. (See COMPENSATION, Promotions) 
Temporary 
Detailed employees 
Arbitrator awarded backpay to two employees based on provision in 
negotiated agreement requiring a temporary promotion when an em- 
ployee is assigned to higher grade position for 30 or more consecutive 
work days. Award may be implemented since arbitrator reasonably 
concluded that agency violated agreement in assigning higher grade 
duties to grievants for over 30 days. Award is consistent with prior 
General Accounting Office decisions and does not conflict with rule 
against retroactive entitlements for classification errors 
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OFFICERS AND EMPLOYEES—Continued 
Promotions—Continued 
Temporary—Continued 
Detailed employees—Continued 
Employee, who was successively detailed to two higher grade positions, 
can only be awarded retroactive temporary promotion and backpay for 
details extending more than 120 days, each detail being treated as a 
separate and distinct personnel action 
Retroactive 
Department of Health, Education, and Welfare detailed employees to 
higher grade positions, but finds it difficult or impossible to show that 
vacancies existed. Claims of employees for backpay under Turner-Cald- 
well, 56 Comp. Gen. 427 (1977), may be considered without any finding 
of vacancies. It is not a condition for entitlement to a retroactive tem- 
porary promotion with backpay that there must have existed, at the time 
a detail was ordered, a vacant position to which the claimant was de- 
tailed. However, the position must be established and classified 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Residence 
Twenty-five mile point 
Decision 55 Comp. Gen. 1323 (1976) disallowed two mileage claims 
incident to employee’s tempoary duty because record showed his resi- 
dence was at Oklahoma City, Oklahoma, his official station, although he 
had home in Ponca City, Oklahoma, 103 miles distant. Employee, who 
is in travel status up to 80 percent of the time, has submitted evidence 
that he rented motel room on daily basis only when he worked in Okla- 
homa City. Claims are now allowable since additional evidence shows 
that employee did not have “residence” in Oklahoma City within the 
meaning of the Federal Travel Regulations (FPMR 101-7) (May 1973) - 
Service agreements 
Transfers. (See OFFICERS AND EMPLOYEES, Transfers, Service 
agreements) 
Subsistence 
Per diem. (See SUBSISTENCE, Per diem) 
Suits against 
Attorneys’ fees. (See ATTORNEYS, Fees) 
Traffic offenses 
Attorney fees for defending 
Funds appropriated to the Bureau of Alcohol, Tobacco and Firearms 
may not be used to pay attorney’s fees of one of its inspectors charged 
with reckless driving. Attorney’s fees and other expenses incurred by the 
employee in defending himself against traffic offenses committed by 
him (as well as fines, driving points and other penalties which the court 
might impose) while in the performance of, but not as part of, his official 
duties, are personal to the employee and payment thereof is his personal 
responsibility 
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OFFICERS AND EMPLOYEES—Continued 
Transfers 
Cancellation 
Government liability 

Employees were personally informed that their function would be 
relocated on specific date. Preliminary offer of transfer, although ad- 
vising that separations may be possible, offered agency assistance in 
relocating employees to receiving location or elsewhere on priority basis. 
Such preliminary offer of transfer constitutes communication of intention 
to transfer employees, and expenses incurred after that date should be 
further considered by certifying officer to ascertain whether they may 
be paid 

Agency intended to transfer employees and made firm offers of em- 
ployment at new station. Travel orders were not issued because transfer 
was cancelled. Absence of travel orders is not fatal to claims for relocation 
expenses if there is other objective evidence of agency’s intention to 
effect transfer. In present case, written offers of employment at new 
location to begin at specific time constitutes such objective evidence -_-- 

Foreign Service personnel 

Home service transfer allowances 
Temporary lodgings 
Staying with relatives, etc. 

Employee transferred from Athens, Greece, to Washington, D.C., 
was authorized home service transfer allowance under section 250 of the 
Standardized Regulations (Government Civilians, Foreign Areas). 
Employee submitted claim of $33 per day for lodging portion of home 
service transfer allowance for days that he and family resided with 
relatives. Since section 251.la of Standardized Regulations authorizes 
only ‘reasonable expenses,’’ this Office applied ruling of 52 Comp. Gen. 
78 (1972) which established guidelines for determining reasonableness 
of employees’ claims for subsistence while occupying temporary quarters 
when they resided with relatives - 

Relocation expenses 

Attorney fees 
Preparing conveyances, other instruments, and contracts 
Purchase and/or sale of house not consummated 

Legal fees for the preparation of a sales contract are not reimbursable 
where the sale is not consummated. Charges for title search, abstract of 
title, tax search and similar activities are reimbursable only if custom- 
arily paid by seller of old residence or purchaser of new residence in area 
where transactions take place 

Restrictions on reimbursement 

Employee claimed reimbursement for attorney’s fees paid incident to 
sale of old residence and purchase of new residence incident to transfer 
of station. Claim for attorney’s fees for services in connection with 
closing on purchase of new residence is allowed only to extent such fee 
represents the attorney’s work in conducting closing or preparing closing 
documents. Charges for conferences, correspondence and review of docu- 
ments are advisory in nature and are not reimbursable 

All expenses arising from legal services related to items determined to 
be structural changes or capital improvements are not reimbursable as 
they are reflected in the purchase price of the residence and not provided 
for in the regulations 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Dependents 
Per diem. (See SUBSISTENCE, Per diem, Dependents) 
House purchase 
Seller’s mortgage interest 

Employee who transferred to new duty station claims reimbursement 
for payment of seller’s mortgage interest due to delay in settlement on 
residence at new duty station. Despite employee’s contention that delay 
was due, in part, to his performing temporary duty away from the new 
duty station, claim is not allowable as miscellaneous expense or incidental 
charge customarily paid in the area under Federal Travel Regulations 
CFPMR 101-7) (May 1973), paras. 2-5.2d and 2-5.2f 

‘Settlement date’’ limitation on property transactions 
Contract date as settlement date 
‘*Contract for deed’’ 

Employee, incident to transfer of official station effective August 18, 
1975, sold residence through ‘“‘contract for deed’’ on February 27, 1976, 
and was reimbursed for expenses incident to transaction. His claim for 
additional expenses incurred incident to legal title transfer upon pur- 
chaser’s payment of loan may be paid. Extension of time limit for settle- 
ment is not required since ‘‘contract for deed’’ date, which was within 
1 year of employee’s transfer, is settlement date under FTR para. 2-6.le. 
Additional expenses were made “within a reasonable amount of time”’ 
since they were incurred within 2-year maximum time limitation of 
FTR para. 2-6.le. However, payment for title search may not be made 
if it duplicates expenses for title insurance. B—188300, August 29, 1977, 
amplified 

Extension 
Date of request 

Transferred employee reported at new duty station July 1, 1974, and 
purchased residence December 12, 1975. He did not request extension 
of 1-year initial authorization period to purchase residence until more 
than 2 years after his transfer. Paragraph 2—6.le, Federal Travel Regu- 
lations (FPMR 101-7) (1973), requires that the purchase be made 
within 2 years of transfer, but does not specify time within which 
request for extension must be filed. His claim is allowed since purchase 
was made within 2 years and request may be made even after 2 years 
have passed. 54 Comp. Gen. 553, modified 

Temporary quarters 
Absences 

Employee who transferred to new duty station performed temporary 
duty at old duty station. Period for claiming temporary quarters may 
be interrupted for periods of temporary duty, but since temporary 
quarters may be reimbursed only in increments of calendar days, occu- 
pancy of temporary quarters for even less than a full day constitutes 
one of the 30 calendar days. 56 Comp. Gen. 15 (1976). Computation of 
30-day period would depend upon when employee departed on tempo- 
rary duty, when he returned, and which days he has claimed temporary 
quarters. 47 Comp. Gen. 322, modified 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Beginning of occupancy 
Thirty day period Page 
Transferred employee begins occupancy of temporary quarters at 
6:45 p.m. after travel of less than 24 hours. Although he occupies quarters 
for only one quarter day on first day, that day should be counted as full 
day in computing temporary quarters allowance. Calendar day is used 
to compute number of days for which reimbursement may be made. 
Therefore, maximum reimbursement for first 10-day period is 10 times 
daily rate (not 9-%4) since the Federal Travel Regulations, para. 2-5.4c 
provides for daily rate without proration. 56 Comp. Gen. 15, amplified _- 
Computation of allowable amount 
Thirty day period 
Employee, while in temporary quarters, performed official travel dur- 
ing 34’s of 2 days, for which time he was paid per diem. If he chooses, 
he does not have to count those 2 days as part of his 30-day entitlement 
to temporary quarters. He may, instead, be paid temporary quarters 
allowance for the 2 days following the date on which his entitlement 
would otherwise have expired. .........._.--_- tied eek ee Pree me 
Former residence 
Employee who transferred to new duty station returned to family 
residence at old duty station on weekends. Where the return trips were 
not attributable to ‘‘official necessity” under the Federal Travel Regu- 
lations (FPMR 101-7) (May 1973), para. 2-5.2a, the period for claiming 
temporary quarters continues to run 30 consecutive days without inter- 
ruption 
Subsistence expenses 
Husband and wife both civilian employees 
Husband and wife, both civilian employees of Marine Corps in Phil- 
adelphia, were authorized temporary quarters subsistence expenses 
incident to transfer to Albany, Georgia. Where transfers were approx- 
imately 2 weeks apart, wife was entitled to temporary quarters sub- 
sistence expenses as employee as of date husband departed shared 
temporary quarters at old station for new duty station. While Federal 
Travel Regulations para. 2-1.5¢ provides that where members of im- 
mediate family are entitled to allowances incident to transfer only one 


is eligible as employee, restriction is only applicable to transfers which 
occur at same time 


Title insurance 

Employee, incident to transfer of official station effective August 18, 
1975, sold residence through “contract for deed”’ on February 27, 1976, 
and was reimbursed for expenses incident to transaction. His claim for 
additional expenses incurred incident to legal title transfer upon pur- 
chaser’s payment of loan may be paid. Extension of time limit for settle- 
ment is not required since ‘‘contract for deed’ date, which was within 
1 year of employee’s transfer, is settlement date under FTR para. 2-6.1e. 
Additional expenses were made “within a reasonable amount of time’’ 
since they were incurred within 2-year maximum time limitation of FTR 
para. 2-6.le. However, payment for title search may not be made if it 
duplicates expenses for title insurance. B-188300, August 29, 1977, am- 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Transfer not effected 
Employees were personally informed that their function would be 
relocated on specific date. Preliminary offer of transfer, although advising 
that separations may be possible, offered agency assistance in relocating 
employees to receiving location or elsewhere on priority basis. Such pre- 
liminary offer of transfer constitutes communication of intention to trans- 
fer employees, and expenses incurred after that date should be further 
considered by certifying officer to ascertain whether they may be paid____ 
Service agreements 
Failure to execute 
Agency intended to transfer employees and made firm offers of employ- 
ment at new duty station. Employees did not execute service agreements 
because transfer was cancelled. Twelve-month service obligation pre- 
scribed by 5 U.S.C. 5724(i) (1970) is condition precedent to payment 
of relocation expenses. Since more than 2 years has elapsed since transfer 
was cancelled, service agreements need not be executed. However, em- 
ployees must have remained in Government service for 1 year from date 
on which transfer was cancelled 
Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel, 
Foreign air carriers) 
Travel expenses. (See TRAVEL EXPENSES) 
Traveltime 
Administrative determination 
Layover time 
The addition of up to 6 hours of layover time on split work days to 
the definition of hours or employment or work for diplomatic couriers, 
while not specifically authorized by statute or Civil Service Commission 
regulation, does not appear to be an unreasonable exercise of adminis- 
trative discretion since the ‘‘usual waiting time’”’ which interrupts travel 
has been held to be compensable. Accordingly this Office interposes no 
objection to the inclusion of this layover time in hours of employment 
from the date it was added to the definition of hours of work on May 24, 


‘‘Arduous’’ travel 
Diplomatic couriers’ travel with pouch-in-hand is travel involving the 
performance of work while traveling and is, therefore, hours of employ- 
ment or work under 5 U.S.C. 5542(b)(2)(B). But their travel is not 
carried out under arduous conditions within the meaning of that pro- 
vision since such travel is that imposed by unusually adverse terrain, 
severe weather, etc., and does not include travel by common carriers, in- 
cluding airlines 
Wage board 
Compensation. (See COMPENSATION, Wage board employees) 
OIL AND GAS 
Leases 
Rent and improvements 
Limitations on expenditures 
Applicability 
Strategic Petroleum Reserve Program 
40 U.S. Code 278a (1970) (section 322, Economy Act of 1932), pro- 
hibits paying more than 35 percent of first year’s rent for improvements 
to leased premises or more than 15 percent of value of premises for annual 
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OIL AND GAS—Continued 
Leases—Continued 
Rent and improvements—Continued 
Limitations on expenditures—Continued 
Applicability—Continued 
Strategic Petroleum Reserve Program—Continued 
rent. However, the Energy Policy and Conservation Act provides author- 
ity, for purposes of Strategic Petroleum Reserve Program, to locate and 
construct storage facilities on leased property. General Accounting Office 
will not object to expenditures for rent and improvements incurred in 
creation of Strategic Petroleum Reserve which may exceed Economy Act 
fiscal limits if disclosed to Congress in Strategic Petroleum Reserve Plan 
and not disapproved 
Storage 
Strategic Petroleum Reserve Program 
Leasing authority 
The Energy Policy and Conservation Act establishes the Strategic 
Petroleum Reserve (SPR) Program. All authority under any provision 
relating to SPR Program expires June 30, 1985. Department of Energy 
may enter into leases for storage space which extend beyond June 30, 
1985, if such leases are found to be necessary for Program and in best in- 
terests of United States___.______ 
ORDERS 
Amendment 
Retroactive 
Travel completed 
Where employee was authorized subsistence on actual expense basis 
for temporary duty in Washington, D.C., a designated high-rate geo- 
graphical area, and he failed to maintain daily record of subsistence ex- 
penses, his travel orders may not be retroactively amended to provide re- 
imbursement on per diem basis. Travel orders may not be revoked or 
modified retroactively so as to increase or decrease rights that have ac- 
crued and become fixed under law and regulation except to correct error 
apparent on face of orders or when facts demonstrate a provision pre- 
viously definitely intended has been omitted through error or inad- 
vertance. Record shows no such error or omission in original orders- -- _- 
Failure to issue 
Reimbursement authorized 
Agency intended to transfer employees and made firm offers of em- 
ployment at new station. Travel orders were not issued because transfer 
was cancelled. Absence of travel orders is not fatal to claims for relocation 
expenses if there is other objective evidence of agency’s intention to effect 
transfer. In present case, written offers of employment at new location to 
begin at specific time constitutes such objective evidence--_____------- 


OVERTIME 
Compensation. (See COMPENSATION, Overtime) 


PAY 

Active duty 

Reservists 

Injured in line of duty 
Requirement for pay entitlement 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less under self-terminat- 
ing orders who is hospitalized under the provisions of 10 U.S.C. 3721(2) 
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PAY—Continued 
Active duty—Continued 
Reservists—Continued 


because of an in-line-of-duty injury not due to own misconduct during 
that time, remains in an active military status only through the last day 
of duty as prescribed by those orders, with the right to continue to 
receive pay and allowances thereafter based on disability to perform 
military duty as authorized by 37 U.S.C. 204(g) (2). 40 Comp. Gen. 664, 


Injury or death 
During hospitalization 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less who is hospitalized 
for an in-line-of-duty disability not due to own misconduct, and who 
suffers an injury in the hospital during the period of active duty covered 
by the original orders, so long as that injury is administratively deter- 
mined to be in line of duty and not due to own misconduct, may be 
considered as being injured as the proximate result of the performance 
of active duty for the purpose of 10 U.S.C. 1204. 40 Comp. Gen. 664, 
modified 

A member of the Army National Guard or Army Reserve, called or 
ordered to active duty for a period of 30 days or less, who is hospitalized 
for disease under 10 U.S.C. 3722, or injury under 10 U.S.C. 3721, who is 
injured while in the hospital after his active duty period under the 
orginal orders had terminated, is not considered to have been injured 
as the proximate result of the performance of active duty for the purpose 
of 10 U.S.C. 1204 benefits unless there is established a causal relation- 
ship between the original injury or disease and the injury while in the 
hospital, since such injury did not occur while he was in an active duty 
status. 40 Comp. Gen. 664, modified 
Additional 

Parachute duty 

Active duty for training status 

Under current regulations member of Reserves receiving parachute 
pay while assigned to parachute duty on inactive duty status is not 
entitled to receive such incentive pay while assigned to active duty for 
training where the latter position is not designated as parachute duty. 
Secretary of Defense advised that regulations may be changed to pro- 
vide parachute pay in appropriate circumstances- ----_-.---------- ah 

Sea duty 

Unusual circumstances 

When a member of the uniformed services is assigned on a permanent 
change of station to sea duty and the duty is determined by the Secre- 
tary concerned as being unusually arduous (absent from the home port 
for long periods totaling more than 50 percent of the time), regulations 
may be amended to authorize transportation at Government expense of 
dependents, baggage und household effects to and from a designated 
place even though the location of the home port or shore station are the 
same, since such duty is considered sea duty under unusual circumstances 
as provided for in 37 U.S.C. 406(e). 48 Comp. Gen. 639, modified 
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PAY—Continued 

Civilian employees. (See COMPENSATION) 
Promotions 

Temporary 

Saved pay 
Items for inclusion or exclusion 

A Navy enlisted member appointed as a temporary officer under 
10 U.S.C. 5596 (1976) may not receive an Incentive Bonus authorized 
for officers under 37 U.S.C. 312c in addition to the “saved pay and 
allowances” of an enlisted member. Such bonus is only an item of pay 
of the temporary officer grade to which the member is appointed or 
promoted. However, if his pay and allowances entitlement in his officer 
status, including the bonus, exceeds his pay and allowances as an en- 
listed member (under save pay) he is entitled to be paid as an officer 
including the Nuclear Career Annual Incentive Bonus 
Readjustment payment to reservists on involuntary release 

Conditions of entitlement 

A Reserve officer scheduled for release from active duty before com- 
pleting 5 years of continuous active duty for purposes of entitlement to 
readjustment pay under 10 U.S.C. 687 (1970) requested and was granted 
a 6-week extension of service due to his wife’s pregnancy. Prior to be- 
ginning service on the extension he was found medically unfit for release 
and was retained on active duty for physical evalaution, thus serving 
over 5 years’ continuous active duty. His release from active duty was 
involuntary since he had requested augmentation to the Regulars or 
unconditional further duty three times in the preceding 2 years but had 
been refused each time. Therefore, he is entitled to readjustment pay- _- 
Retired 

Survivor Benefit Plan 

Children 

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, effective October 1, 1976, where the member had elected both 
spouse and children coverage and there is termination of reduction of 
retired pay for spouse coverage because of loss of an eligible spouse 
beneficiary, the previously elected child coverage is to be recomputed 
since the law governing the SBP requires such coverage to be determined 
on an actuarial basis and the loss of the eligible spouse beneficiary has 
increased the probability that an annuity would be payable to an elected 
dependent child 

Eligible spouse effect 

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, effective October 1, 1976, where the cost of children coverage 
had been recomputed and charged following the loss of eligible spouse 
beneficiary, then upon the reacquisition of an eligible spouse bene- 
ficiary, since children coverage is to remain on an actuarial basis, and 
since the gain of an eligible spouse beneficiary has reduced the proba- 
bility that an annuity would be payable to an elected dependent child, 
the cost of such coverage should be further recomputed 

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, effective October 1, 1976, since dependent children coverage, 
either alone or in combination with spouse coverage, is to be determined 
on an actuarial basis, in order to maintain such basis upon the gain of 
an eligible spouse beneficiary, further recomputation of children coverage 
is to be based on the age of the youngest child and the ages of the member 
and remarriage spouse on the date the spouse qualified as an eligible 
spouse beneficiary 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 


Cost deductions and coverage 
Effective date 
Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, effective October 1, 1976, where a member reacquires an eligible 
spouse beneficiary, and there is further recomputation of the cost of 
coverage because of the existence of previously elected dependent 
children beneficiaries, since reduction in retired pay for coverage purposes 
is charged on an indivisible monthly basis, such further recomputed 
coverage charges would not resume until the first day of the month 
following change of coverage status, unless such status change occurred 
on the first day of the month, then appropriate charges are to be made 
for that month 
Spouse 
Alternate rights 
Monthly Survivor Benefit Plan annuity payable to a widow age 62 
under 10 U.S. Code 1451 shall be reduced by Social Security survivor 
benefit to which she would be entitled based solely upon the deceased 
husband’s military service, notwithstanding fact that the Social Security 
Administration may allow her an alternative of receiving the higher of 
Social Security payments resulting from her marriage to the member or 
the Social Security payments of a subsequent marriage 
Coverage 
Termination 
Under the Survivor Benefit Plan (SBP), 10 U.S.C. 1447-1455, as 
amended by section 1(5) (A) (ii) of Public Law 94-496, effective October 1, 
1976, where a member had elected spouse coverage but reduction of 
retired pay for spouse coverage is terminated because the member no 
longer has an eligible spouse beneficiary, so long as he had an eligible 
spouse beneficiary on the first day of the month, full reduction of retired 
pay for spouse coverage is required since charges are made on an indi- 
Visite meominay ein Jo! ST oe Gt ee oe, 
Eligible beneficiary 
Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 
94-496, effective October 1, 1976, after spouse coverage is terminated 
due to loss of eligible spouse beneficiary and the member remarries, 
since reduction in retired pay for spouse coverage purposes is charged 
on an indivisible monthly basis, such reduction in retired pay would 
not resume until the first month following the date such spouse attains 
eligible spouse beneficiary status, unless such date is on the first of a 
month, then appropriate charges are to be made for that month 
Post-participation election changes of member 
A pre-Survivor Benefit Plan effective date retiree, who is unmarried 
with a dependent child on the first anniversary date of the Survivor 
Benefit Plan, may elect spouse coverage under the fourth sentence of 10 
U.S.C. 1448(a) upon marriage after the close of the 18-month election 
period authorized under subsection 3(b) of Public Law 92-425, as 
amended, notwithstanding fact that he could have elected coverage for 
his dependent child during that period and failed to do so. Compare 
B-187179, November 30, 1976 
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PAY—Continued 

Retired—Continued 

Survivor Benefit Plan—Continued 

Spouse—Continued 
Prior undissolved marriage 

A married service member retired prior to the effective date of the 
Survivor Benefit Plan (SBP) entered into a ceremonial marriage without 
having dissolved a prior marriage and subsequently elected SBP coverage 
for his alleged second spouse listing her by name on the election form. 
Since the member’s entry into the SBP was pursuant to section 3(b) of 
Public Law 92-425, which required an affirmative election into the SBP, 
and since the person for whom he elected the annuity was not his lawful 
wife (and therefore was not entitled to an annuity under 10 U.S.C. 
1450(a)(1)) his election into the SBP was invalid and no annuity is 
payable 

Social Security offset 

Monthly Survivor Benefit Plan annuity payable to a widow under 10 
U.S. Code 1451 and Section 401a(2) of Department of Defense Direc- 
tive 1332.27 should not be offset by Social Security mother’s benefit when 
entitlement is denied administratively by the Social Security Adminis- 
TRIO icc aes wwte tide dams uinendnD tasue nae. eee es 339 
Saved 

Temporary promotions. (See PAY, Promotions, Temporary, Saved pay) 
Sea duty. (See PAY, Additional Sea duty) 
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military personnel, 

Pay, etc.) 
Withholding 

Debt liquidation 

Retired pay 

An Air Force disbursing officer may not pay a retired officer’s pay into 
the Registry of a Texas State court as directed by the court in a garnish- 
ment proceeding for the collection of the officer’s debt to his former wife 
incident to a community property settlement, since community prop- 
erty is not within the definition of “alimony” for which the Federal 
Government has waived its immunity to State garnishment proceedings 
pursuant to 42 U.S.C. 659 (Supp. V, 1975) 

Garnishment. (See GARNISHMENT, Military pay, etc.) 


PAYMENTS 
Advance 
Contracts. (See CONTRACTS, Payments, Advance) 
State lands 
Leased by Federal Government 
Rent 
The advance payment of rent, on annual basis, under proposed lease 
of land with the State of Idaho is not in contravention of the prohibition 
against advance payments in 31 U.S. Code 529 since possibility of loss 
is remote where a State is the recipient 
Subscriptions to newspapers, periodicals, etc. 
Microfilm, etc. 
Rental 
Authority 
Advance payment authority for subscriptions to newspapers, periodi- 
cals and other publications contained in 31 U.S.C. 530a and 530b extends 
to rental of microfilm library 
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PAYMENTS—Continued 


Erroneous 

Recovery 

Where employee has been paid on voucher for travel expenses and 
fraud is then found to have been involved in a portion of claim, the 
recoupment of the improperly paid item should be made to the same 
extent and amount as if his claim were not yet paid and were to be 
denied because of fraud. Decision 41 Comp. Gen. 285 (1961) and 41 id. 
206 (1961) are clarified 


PERSONAL SERVICES 

Contracts 

Mess attendant services 

Contract for mess attendant services is not a personal services contract 
since there is no direct Federal supervision of contractor personnel 
Detective employment prohibition 

Applicability 

Fifth Circuit Court of Appeals, in United States ex rel. Weinberger v. 
Equifax, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying 
only to organizations which offer ‘‘quasi-military armed forces for hire.”’ 
Although the Court did not define ‘‘quasi-military armed force,” we do 
not believe term covers companies which provide guard or protective 
services. General Accounting Office will follow Court’s interpretation in 
the future. Prior decisions inconsistent with Equifax interpretation will 
no longer be followed. See 57 Comp. Gen. 480___----------------- -- 524 

Violation 

Equifax case effect 

Protest against proposed award to second low bidder on ground that 
award would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and 
implementing procurement regulation is denied. GAO will hereafter 
interpret act in accord with judicial interpretation in United States ex 
rel. Weinberger v. Equifax, Inc., 557 F. 2d 456, 463 (5th Cir. 1977), 
providing that ‘‘an organization is not ‘similar’ to the * * * Pinkerton 
Detective Agency unless it offers quasi-military armed forces for hire.”’ 
Where record does not show that bidder offers such a force, it is not a 
“similar organization”? within the meaning of the act, and award may 
properly be made to bidder. 55 Comp. Gen. 1472, 56 id. 225, and other 
cases, overruled or modified 
Performance delay, etc. 

Use of military personnel 

Legality 

Invitation for bids provision in mess attendant services contract 
allowing Government to assign military personnel to perform services 
where contractor fails to maintain adequate level of services does not 
result in illegal personal services contract 


POST EXCHANGES, SHIP STORES, ETC. 

Commissary store operations 

Surcharge on sales of goods 

Authorized by statute 

Where statute authorizes imposition of surcharge on sales of goods 
sold in commissaries and provides for specific use of funds collected, such 
funds are appropriated and subject to settlement by General Accounting 
Office (GAO). Therefore, GAO will consider bid protest involving pro- 
curement funded by commissary surcharge fund. Prior decisions are 
overruled 
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PRINTING AND BINDING 

Authority 

Government Printing Office is required by 44 U.S.C. 1504(a)(3) to 
publish information in Federal Register that Amtrak is required to 
publish under Freedom of Information, Privacy, and Sunshine Acts. 
Furthermore, Amtrak may be billed for such publication in accordance 
with 44 U.S.C. 1509, as amended by Pub. L. No. 95-94, since Amtrak is 
an “agency” within the context of that provision 


PRIVACY ACT 
Applicability 
The National Railroad Passenger Corporation (Amtrak) is an 
“agency”? for purposes of the Freedom of Information, Privacy, and 
Sunshine Acts, notwithstanding the statement in 45 U.S.C. 541 that 
Amtrak was not ‘‘to be an agency or establishment of the Government 
of the United States” since it is (1) headed by a collegial body—board of 
directors—the majority of whom are appointed by the President with 
the advice and consent of the Senate, and (2) a Government-controlled 
Corporation as that term is used in 5 U.S.C. 552(e). Furthermore, legis- 
lative history of Freedom of Information and Sunshine Acts indicates 
congressional intent to include Amtrak 


PROPERTY 
Private 
Acquisition 
Relocation expenses to ‘‘displaced persons’’ 
Statutory limitation on amount 
Person who owns or rents mobile home and who, respectively, rents 
or owns land on which the mobile home rests and is displaced due to a 
Federal or federally assisted program so as to be entitled to benefits 
pursuant to Uniform Relocation Assistance and Real Property Acquisi- 
tion Policies Act of 1970 may not receive benefits under both sections 
203 and 204 of that Act. Benefits under section 204 are limited to those 
for displaced persons who are not eligible to receive payment under 
section 203 
Damage, loss, etc. 
Carrier’s liability 
Prima facie case 
Shipper establishes prima facie case of carrier liability for loss or 
damage in transit by showing failure to deliver the same quantity or 
quality of goods at destination 
Once prima facie case of loss or damage in transit is established, burden 
is on carrier to show by affirmative evidence that loss or damage did not 
occur in its custody or was sole result of an excepted cause and mere 
suggestion or allegation is not sufficient 
Evidence 
Determination by administrative office that additional damage was 
caused will be accepted by the General Accounting Office in the absence 
of clear and convincing contrary evidence 
Government liability 
Leases. (See LEASES, Damages, Lessee’s liability, Government 
lessee) 
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PROPERTY—Continued 
Private—Continued 
Damage, loss, etc.—Continued 
Household effects 
Carrier liability 
Carriers of household goods have entered into agreement with branches 
of the military departments to accept liability for damages or loss noted 
to the carrier within 30 days of delivery 
Inventory 
Household goods carrier receiving packaged goods from warehouse or 
another carrier is not required by provisions of Basic Tender of Service, 
Department of Defense Regulations 4500.34R, to unpack and examine 
goods to prepare inventory 
More than one custodian 
Presumption 
Loss of or damage to goods which pass through the hands of several 
custodians is presumed at common law to occur in the custody of the last 
custodian 
Lease 
Oil and gas storage. (See OIL AND GAS, Leases) 
Real property. (See REAL PROPERTY) 
Public 
Damage, loss, etc. 
Between Government agencies 
Liability 
General Services Administration (GSA) is not required to reimburse 
tenant agencies for damage to agency property caused by building fail- 
ures or to lower Standard Level User Charges by amount equal to liability 
insurance premium paid by commercial landlords. The general rule is 
that one Federal agency is not liable to another for property damages. 
There is no basis in Federal Property and Administrative Services Act 
or its legislative history to create an exception to this general rule where 
GSA serves as landlord 
Carrier’s liability 
Burden of proof 
Prima facie case of liability of common carrier is established when 
shipper shows delivery to carrier at origin in good condition and delivery 
by carrier at destination in damaged condition. Once prima facie case is 
established, burden of proof shifts to the carrier and remains there. To 
escape liability, carrier must show that loss or damage was due to one 
of the excepted causes and that it was free of negligence 
Prima facie case. (See PROPERTY, Public, Damage, loss, etc., 
Carrier’s liability, Burden of proof) 
Evidence 
Delivery receipt 
A delivery receipt signed by the consignee does not establish as a 
matter of law that property was in good condition when delivered to 
him. A delivery receipt is subject to explanation and correction 
Real. (See REAL PROPERTY) 


PROTESTS 
Contracts. (See CONTRACTS, Protests) 
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QUARTERS 

Not assigned 

Military personnel without dependents 

Station allowances 

Although station allowances authorized under the provisions of 37 
U.S.C. 405 (1970) for members without dependents ordinarily are not 
payable to a member until he reports at his permanent station, the 
Joint Travel Regulations may be amended to provide that permanent 
change of station travel terminates when a member reports to the home 
port of a two-crew nuclear submarine at which time he becomes entitled 
to allowances applicable to training and rehabilitation duty at the 
home port of such vessel even though he has not reported on board. At 
that time station allowances would be payable under current rates if he 
is not assigned to Government quarters, since he incurs expenses which 
these allowances were designed to defray. Contrary decisions are modi- 
fied accordingly 
Unable to occupy 

Military members without dependents 

Dislocation allowance 

Although a member without dependents assigned by permanent 
change of station orders to a two-crew nuclear powered submarine will 
be assigned to quarters of the United States on the submarine, when he 
arrives at the home port of the submarine, in many instances he is 
required to secure non-Government quarters at which time his travel 
allowances are terminated. In such cases it is our view that Congress 
did not intend 37 U.S.C. 407(a) (3) to preclude entitlement to a disloca- 
tion allowance when a member is not able to occupy the assigned quarters 
and incurs expenses which the allowance is intended to defray. Regula- 
tions may be promulgated authorizing entitlement and 48 Comp. Gen. 
480 and other similar decisions are modified accordingly 


QUARTERS ALLOWANCE 

Basic allowance for quarters (BAQ) 

Assigned to Government quarters 

Member on sea duty 
Living with family while in port 

A member assigned to sea duty who occupies Government family-type 
quarters assigned to his spouse when the vessel is in port is assigned to 
quarters on the vessel and is considered a member without dependents 
by virtue of 37 U.S.C. 420 (1970). Therefore he is not entitled to BAQ 
under 37 U.S.C. 403(c), and is entitled to partial BAQ authorized by 
37 U.S.C. 1009(d) 

Nonoccupancy for personal reasons 

When a member without dependents is offered an assignment to 
adequate Government quarters and chooses not to occupy such quarters 
for personal reasons, he is considered to have been assigned Government 
quarters within the meaning of 37 U.S.C. 403(b) and is not entitled to a 
basic allowance for quarters (BAQ) even if quarters are subsequently 
assigned to another member. Therefore, since the member is not entitled 
to BAQ because of 37 U.S.C. 403(b), partial BAQ may be paid under 
37 U.S.C. 1009(d) 





INDEX DIGEST 


QUARTERS ALLOWANCE—Continued 

Basic allowance for quarters—Continued 

Navy members assigned to two-crew nuclear submarines 

Permanent change of station 
Not assigned quarters 

Regulations may be changed to provide that basic allowance for 
quarters authorized under 37 U.S.C. 403 (1970) may be paid to members 
in pay grades E-4 (with less than 4 years’ service) and below, prior to 
reporting on board the two-crew nuclear submarine when attached 
thereto incident to a permanent change of station, when they arrive at 
the submarine’s home port and are not assigned Government quarters 
and are not entitled to a per diem allowance by virtue of a proposed 
change in regulations terminating permanent change of station travel 
at the time the member reports to the home port of these vessels. Such 
allowance would then be based upon the member’s entitlements in a 
training and rehabilitation status. Contrary decisions are modified 
accordingly 


RAILROADS 
Amtrack 
Applicability of Freedom of Information, Privacy and Sunshine Acts 
The National Railroad Passenger Corporation (Amtrak) is an 
“Agency” for purposes of the Freedom of Information, Privacy, and 
Sunshine Acts, notwithstanding the statement in 45 U.S.C. 541 that 
Amtrak was not “to be an agency or establishment of the Government 
of the United States” since it is (1) headed by a collegial body—board 
of directors—the majority of whom are appointed by the President 
with the advice and consent of the Senate, and (2) a Government- 
controlled Corporation as that term is used in 5 U.S.C. 552(e). Further- 
more, legislative history of Freedom of Information and Sunshine Acts 
indicates congressional intent to include Amtrak 


REAL PROPERTY 

Acquisition 

Condemnation proceedings 

Propriety of initiating 
Economy Act restrictions 
Lease ceiling applicability 

The Economy Act, 40 U.S.C. 278a, which prohibits the Government 
from entering into a lease wherein the annual rental to be paid exceeds 
15 percent of the fair market value of the property, precludes the initia- 
tion of condemnation proceedings under the Declaration of Taking Act, 40 
U.S.C. 258a, when agency believes condemnation award would exceed 
15 percent limitation 

Relocation costs 

Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970 

Person who owns or rents mobile home and who, respectively, rents 
or owns land on which the mobile home rests and is displaced due to a 
Federal or federally assisted program so as to be entitled to benefits 
pursuant to Uniform Relocation Assistance and Real Property Acquisi- 
tion Policies Act of 1970 may not receive benefits under both sections 203 
and 204 of that Act. Benefits under section 204 are limited to those for 
displaced persons who are not eligible to receive payment under section 
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REAL PROPERTY—Continued 
Surplus Government property 
Sale 
Price sufficiency 
General Accounting Office will not question appraisal of property’s 
fair market value unless it can be shown to have been conducted im- 
properly or to be lacking in credibility 
Propriety of negotiated sale 
Under negotiated sale by General Services Administration of surplus 
real property to a local government pursuant to section 203(e)(3)(H) of 
Federal Property and Administrative Services Act of 1949 (Act), 40 
U.S.C. 484(e)(3)(H), offers from a source other than local government 
units described by 40 U.S.C. 484(e)(3)(H) need not be considered___.__ 823 


REGULATIONS 

Compliance 

Mandatory v. permissive 

Drug Enforcement Administration employees on temporary duty for 
training, September through December 1969, under travel authoriza- 
tions prescribing $16 per diem, maximum at time of issuance, claim $25 
per diem from November 10, 1969, date maximum was increased by 
Public Law 91-114 and Standardized Government Travel Regulations. 
Claims are disallowed under 31 U.S.C. 71a since they were not filed with 
the General Accounting Office within 6 years after the date they accrued. 
Moreover, law and regulation merely established new higher limit and 
did not make increase mandatory or automatic. Agency took no admin- 
istrative action to authorize higher rate. Therefore, there is no lawful 
basis for paying more than $16. 49 Comp. Gen. 493, 55 id. 179, 
distinguished 
Constructive 

Agency determination 

Acceptance 

Agency’s determination that provisions of one of its regulations are 
not applicable to particular situation is clearly correct. Moreover, even 
if regulation was less than clear and subject to being construed to cover 
situation, agency interpretation of its own regulation would be entitled 
to “Brent celerehee. ons oo cc ckdu cui eee eee eee 
Legality 

Bid responsiveness 

Nonconforming bid samples 
Acceptance 

While award of contract to bidder which submitted nonconforming 
bid samples on belief that bidder’s production items would comply with 
solicitation specifications follows agency’s internal regulations, such 
procedures violate statutory and regulatory requirements that award 
be made to responsible bidder whose bid conforms to the solicitation. 
41 U.S.C. 253(b) (1970) 
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REGULATIONS—Continued 
Travel 
Joint 
Amendments 
Joint Travel Regulations may be revised to indicate that section 5 
of International Air Transportation Fair Competitive Practices Act 
(49 U.S.C. 1517) does not restrict the use of foreign air carriers when 
such transportation is paid for in full by a foreign government, inter- 
national agency or other organization either directly or by reimburse- 
ment to the United States. However, the Merchant Marine Act require- 
ment for use of vessels of U.S. registry applies regardless of whether the 
transportation is ultimately paid for by a foreign government, inter- 
national agency or other organization 
Station allowances 
Navy members assigned to two-crew nuclear submarines 
Although station allowances authorized under the provisions of 37 
U.S.C. 405 (1970) for members without dependents ordinarily are not 
payable to a member until he reports at his permanent station, the 
Joint Travel Regulations may be amended to provide that permanent 
change of station travel terminates when a member reports to the home 
port of a two-crew nuclear submarine at which time he becomes entitled 
to allowances applicable to training and rehabilitation duty at the home 
port of such vessel even though he has not reported on board. At that 
time station allowances would be payable under current rates if he is not 
assigned to Government quarters, since he incurs expenses which these 
allowances were designed to defray. Contrary decisions are modified 
accordingly 
Unjustified 
Where U.S. air carrier service originating in Vienna, Austria, requires 
connections in New York en route to Washington, D.C., traveler may 
not use foreign air carrier between Vienna and London, England, or Paris, 
France, to connect with a direct flight to Washington, to avoid the con- 
gestion of JFK International Airport, New York. The inconvenience of 
air traffic routed through New York is shared by approximately 40 per- 
cent of all U.S. citizens traveling abroad. It does not justify deviation 
from the scheduling principles that implement 49 U.S.C. 1517 inasmuch 
as the proposed deviation would diminish U.S. air carrier revenues__-_-_-- -_- 
Promulgation 
Dislocation allowances 
Navy members assigned to two-crew nuclear submarines 
Although a member without dependents assigned by permanent change 
of station orders to a two-crew nuclear powered submarine will be as- 
signed to quarters of the United States on the submarine, when he arrives 
at the home port of the submarine, in many instances he is required to 
secure non-Government quarters at which time his travel allowances are 
terminated. In such cases it is our view that Congress did not intend 
37 U.S.C. 407(a)(3) to preclude entitlement to a dislocation allowance 
when a member is not able to occupy the assigned quarters and incurs ex- 
penses which the allowance is intended to defray. Regulations may be 
promulgated authorizing entitlement and 48 Comp. Gen. 480 and other 
similar decisions are modified accordingly 


Page 
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REGULATIONS—Continued 
Waivers 
Regulations pursuant to statutes 
The Commissioner of Education has no authority to make an excep- 
tion from the statutory regulation (45 C.F.R. 100.1) which defines 
‘public agency” as excluding Federal agencies for purposes of grant or 
contract awards under section 223 of the Higher Education Act of 1965__- 


RELEASES 
Contracts. (See CONTRACTS, Releases) 


RELOCATION EXPENSES 
Displaced persons 
Acquisition of private property by Government. (See PROPERTY, 
Private, Acquisition, Relocation expenses to ‘‘displaced persons’’) 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses) 


REPORTS 
Administrative 
Contract protest 
Report not requested by GAO 
Reconsideration request 
Error of law basis 
General Accounting Office (GAO) Bid Protest Procedures contem- 
plate that requests for reconsideration of bid protest decisions are to be 
resolved as promptly as possible. Therefore, where it appears from record 
and submission of party requesting reconsideration that prior decision 
is not legally erroneous, GAO will decide reconsideration request without 
requesting comments from procuring agency. Issuance of decision under 
such circumstances is not premature or unfair to party requesting 
reconsideration which states it expected to receive copy of agency re- 
sponse and have opportunity to reply thereto 
Timeliness of report 
Agency report on protest filed within 25 working days is within guide- 
lines of General Accounting Office Bid Protest Procedures, which antic- 
ipate that report will be filed within that time period 
Agency delay in filing response to protest is procedural matter, not 
affecting merits of protest. Response to protest cannot be disregarded on 
GS WABI o ccesneeccnki excuses cccsdcn cn BR ee sued... 
Disputed questions of fact 
In reviewing General Services Administration (GSA) settlements, 
General Accounting Office must rely on written record and, in the absence 
of clear and convincing contrary evidence, will accept as correct facts in 
GSA’s administrative report. Carrier has burden of affirmatively proving 
its case 
RETIREMENT 
Civilian 
Refund of deductions 
Void or voidable appointments 
Retirement contributions previously deducted from compensation 
paid to a de facto employee may be refunded to him, less any necessary 
social security contributions, since reasonable value of a de facto em- 
ployee’s services includes amounts deducted for retirement. 38 Comp. 
Gen. 175 (1958) should no longer be followed 
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RETIREMENT—Continued 

Civilian—Continued 

Service credits 

Civil Service Commission jurisdiction 

Civil Service Commission (CSC) directed cancellation of employee’s 
improper appointment. Since employee served in good faith, he is de facto 
employee and may retain salary earned. As a de facto employee, he is not 
entitled to lump-sum payment or to retain credit for unused leave at- 
tributable to period of de facto employment. Denial of service credit for 
that period and denial of refund of health and life insurance premiums 
was within jurisdiction of CSC. 38 Comp. Gen. 175, overruled 
Foreign Service personnel. (See FOREIGN SERVICE, Retirement) 
Military personnel 

Retired pay. (See PAY, Retired) 


SALES 
Real property. (See REAL PROPERTY, Surplus Government property, 
Sale) 


SERVICE CONTRACT ACT OF 1965 (See CONTRACTS, Labor stipulations, 
Service Contract Act of 1965) 


SMALL BUSINESS ADMINISTRATION 
Authority 
Small business concerns 
Determination of responsibility 
Tenacity and perseverance 
Contract performance 
Protest by small business against contracting officer’s determination 
of nonresponsibility because of lack of tenacity and perseverance is dis- 
missed since, pursuant to recent amendment of Small Business Act, 
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred 
for final disposition by Small Business Administration -____________-- 
Contracts 
Awards to small business concerns. (See CONTRACTS, Awards, 
Small business concerns) 


SOCIAL SECURITY 
Military personnel 
Retired 
Survivor Benefit Plan 
Offset 
Formula 
Monthly Survivor Benefit Plan annuity payable to a widow age 62 
under 10 U.S.C. Code 1451 shall be reduced by Social Security survivor 
benefit to which she would be entitled based solely upon the deceased 
husband’s military service, notwithstanding fact that the Social Security 
Administration may allow her an alternative of receiving the higher of 
Social Security payments resulting from her marriage to the member or 
the Social Security payments of a subsequent marriage 
Mother’s Social Security benefit 
Monthly Survivor Benefit Plan annuity payable to a widow under 
10 U.S. Code 1451 and Section 40la(2) of Department of Defense 
Directive 1332.27 should not be offset by Social Security mother’s 
benefit when entitlement is denied administratively by the Social Se- 
curity Administration 


31 
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STATE DEPARTMENT 

Employees 

Couriers 

Hours of work 

Diplomatic couriers have a basic workweek consisting of the first 40 
hours of duty performed. Consequently they do not have a regularly 
scheduled administrative workweek within the meaning of 5 U.S.C. 
5542(b)(2)(A) and their time spent in travel status away from their 
official duty station does not qualify as hours of employment or work by 
virtue of that provision 

Dead head travel 

On and after the effective date of the amendment to 5 U.S.C. 5542(b), 
January 15, 1968, diplomatic couriers’ officially ordered or approved 
“dead head’”’ travel qualifies as hours of employment or work as travel 
incident to travel that involves the performance of work while traveling. 
It is not necessary to determine whether their travel results from an 
event which could not be scheduled or controlled administratively 
because they are being credited with all officially ordered and approved 
actual travel time as pouch-in-hand time or “dead head” time 

Travel with pouch-in-hand 

Diplomatic couriers’ travel with pouch-in-hand is travel involving the 
performance of work while traveling and is, therefore, hours of employ- 
ment or work under 5 U.S.C. 5542(b) (2) (B). But their travel is not carried 
out under arduous conditions within the meaning of that provision since 
such travel is that imposed by unusually adverse terrain, severe weather, 
etc., and does not include travel by common carriers, including airlines- 

Layover time 

The addition of up to 6 hours of layover time on split work days to the 
definition of hours or employment or work for diplomatic couriers, while 
not specifically authorized by statute or Civil Service Commission regula- 
tion, does not appear to be an unreasonable exercise of administrative 
discretion since the ‘‘usual waiting time’? which interrupts travel has 
been held to be compensable. Accordingly this Office interposes no ob- 
jection to the inclusion of this layover time in hours of employment from 
the date it was added to the definition of hours of work on May 24, 1971. 


STATES 

Federal aid, grants, etc. 

Municipalities 

Grant procurements 
Award propriety 
Rev_ew authority 

General Accounting Office will take jurisdiction to review complaint 
against an award of a contract by grantee, which is recipient of Depart- 
ment of Housing and Urban Development block grant 
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STATES—Continued 
Federal aid, grants, etc.—Continued 
Recovery by Federal Government 
Antitrust violations 
State brought antitrust treble damages action against suppliers of 
asphalt used in highway construction under Federal-aid Highway 
Program. Although United States had declined to share costs of litigation, 
Federal Government is entitled to share in resultant settlement attrib- 
utable to actual damages. 15 U.S.C. 15a does not allow the Federal 
Government to claim share of treble damages_____-__-_._________--- 
Federal-aid highway program 
Amount of Federal share in antitrust settlement may be applied 
to other allowable costs from the periods covered by settlement if the 
full percentage of Federal share was not used during these periods_- __ __- 
Restrictions imposed by law 
Grant percentages 
Decision B-178564, July 19, 1977 holding that section 13(k) of 
National School Lunch Act as amended by Public Law 94-105, which 
required payment in ‘‘amount equal to 2 percent” of funds distributed 
to each state, limits amount payable to States for costs incurred in 
administration of summer food program is reaffirmed. Section 7 of 
Child Nutrition Act cannot be construed as additional source of funds 
for such payments independent of 2 percent limitation. Holding in July 
1977 decision is also consistent with most significant legislative history 
of recent statute amending these sections_-_________._-___-________-- 
Lands 
Leased by Federal Government 
Advance payments. (See PAYMENTS, Advance, State lands, Leased 
by Federal Government, Rent) 
Revenue sharing by Federal Government 
Used to obtain matching funds 
Legality 
Funds distributed by the Department of the Treasury under title 
II, Public Works Employment Act of 1976, (Countercyclical Revenue 
Sharing), Public Law 94-369, 90 Stat. 1002, as amended (42 U.S.C.A. 
6721 et seq.) may be used to meet non-Federal share matching require- 
ments of Medicaid program, 42 U.S.C. 1396-1396j. Congress intends 
that Federal funds distributed under title II be treated in the same ‘‘no 
strings’ manner as general revenue sharing funds under the State and 
Local Fiscal Assistance Act of 1972, 31 U.S.C. 1221 et seq. rather than 
as grants. Accordingly, the lack of specific statutory language per- 
mitting use of these funds as non-Federal share does not stand in the 
way of such use as it would in the case of grants 
State and regional meetings 
National Commission on Observance of International Women’s Year. 
(See NATIONAL COMMISSION ON OBSERVANCE OF INTER- 
NATIONAL WOMEN’S YEAR, State and regional meetings) 
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STATION ALLOWANCES 
Military personnel 
Temporary lodgings 
Change of station 
Government quarters not assigned 

Although station allowances authorized under the provisions of 37 
U.S.C. 405 (1970) for members without dependents ordinarily are not 
payable to a member until he reports at his permanent station, the 
Joint Travel Regulations may be amended to provide that permanent 
change of station travel terminates when a member reports to the home 
port of a two-crew nuclear submarine at which time he becomes entitled 
to allowances applicable to training and rehabilitation duty at the home 
port of such vessel even though he has not reported on board. At that 
time station allowances would be payable under current rates if he is 
not assigned to Government quarters, since he incurs expenses which 
these allowances were designed to defray. Contrary decisions are modified 
SCONGINDIY: L. oc Soden oo eed. a Be ee ee ue 


STATUTES OF LIMITATION 

Claims 

Compensation 

Fair Labor Standards Act 

Certifying officer questions what is the statute of limitations on claims 
filed by Federal employees under Fair Labor Standards Act (FLSA). 
Although there is a time limitation on “actions at law’ under FLSA, 
there is no statutory time limitation when such claims may be filed as 
claims cognizable by General Accounting Office (GAO). Therefore, 
time limit for filing FLSA claims in GAO is 6 years. 31 U.S.C. 7la and 


Date of accrual 
Compensation payments 
Back pay 

Individuals who “opted out” of plaintiff-class in March v. United 
States, 506 F. 2d 1306 (D.C. Cir. 1974), may be paid backpay in accord- 
ance with the court’s interpretation of Public Law 89-391. However, 
since these claims are being allowed administratively, and not under 
March, the statute of limitations contained in 31 U.S.C. 71a applies to 
limit recovery where applicable 

Per diem 

Drug Enforcement Administration employees on temporary duty for 
training, September through December 1969, under travel authorizations 
prescribing $16 per diem, maximum at time of issuance, claim $25 per 
diem from November 10, 1969, date maximum was increased by Public 
Law 91-114 and Standardized Government Travel Regulations. Claims 
are disallowed under 31 U.S.C. 7la since they were not filed with the 
General Accounting Office within 6 years after the date they accrued. 
Moreover, law and regulation merely established new higher limit and 
did not make increase mandatory or automatic. Agency took no admin- 
istrative action to authorize higher rate. Therefore, there is no lawful 
basis for paying more than $16. 49 Comp. Gen. 493, 55 id. 179, distin- 
guished 
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STATUTES OF LIMITATION—Continued 

Claims—Continued 

Transportation 

General Accounting Office review of GSA settlements 

Transportation audit function was transferred from this Office to 
General Services Administration by Public Law 93-604, approved 
January 2, 1975; it was effective October 12, 1975, and included all 
transportation functions including settled claims but left General Ac- 
counting Office with appellate authority to review GSA settlements. 
Review requests must be received in GAO no later than 6 months from 
date of final dispositive action by GSA or 3 years from date of certain 
enumerated administrative actions, whichever is later. Carrier requesting 
review by GAO or GSA action after those dates is time-barred 


STATUTORY CONSTRUCTION 

‘‘Plain meaning’’ rule 

Department of Interior questions whether it may pay prevailing rate 
employees who negotiate their wages at higher rate of pay than their 
basic rate (penalty pay) during overtime where a scheduled meal period 
is delayed or preempted. In effect this added increment of pay during 
overtime would constitute a special type of overtime or ‘“‘overtime on 
top of overtime” which is not authorized by 5 U.S.C. 5544. An act 
which is contrary to the plain implication of a statute is unlawful 
although neither expressly forbidden nor authorized. Luria v. United 
States, 231 U.S. 9, 24 (1913). Hence, it may not be paid. Modified by 
57 Comp. Gen. 575 and overruled in part by 58 Comp. Gen. (B-189782, 
Jan. 5, 1979) 259 


SUBSISTENCE 
Per diem 
Actual expenses 
Itemization of actual food expenses 
Requirement 
Employee of National Oceanic and Atmospheric Administration on 
temporary duty in Washington, D.C., a designated high-rate geograph- 
ical area, was authorized actual expenses of subsistence. Employee failed 
to itemize actual subsistence expenses and claims reimbursement on a 
flat-rate basis. Claim on a flat-rate basis may not be allowed since em- 
ployee may not be reimbursed on per diem basis and voucher does not 
identify daily expenditures for meals so that such expenses may be 
reviewed by the agency to determine that they are proper subsistence items_ 
Calendar day 
Midnight to midnight 
Transferred employee begins occupancy of temporary quarters at 
6:45 p.m. after travel of less than 24 hours. Although he occupies quar- 
ters for only one quarter day on first day, that day should be counted as 
full day in computing temporary quarters allowance. Calendar day is 
used to compute number of days for which reimbursement may be made. 
Therefore, maximum reimbursement for first 10-day period is 10 times 
daily rate (not 9}4) since the Federal Travel Regulations, para. 2—5.4c 
provides for daily rate without proration. 56 Comp. Gen. 15, amplified_- 
Dependents 
Rates 
The rate of per diem for a member of an employee’s family performing 
permanent change-of-station travel is determined on the basis of the 
age of the family member at the time the travel is performed 
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SUBSISTENCE—Continued 
Per diem—Continued 
Headquarters 
Permanent or temporary 
Administrative determination 
Reevaluation recommended 
Employee given temporary duty assignment for a 5-month period, 
which assignment was extended for 2 additional 6-month periods, may be 
paid per diem while at that location since circumstances de not demon- 
strate that agency’s designation of assignment as for temporary duty 
rather than as a permanent change of station was improper. Circumstances 
should be reevaluated prospectively to determine whether employee’s 
continued assignment to that location should now be made on the basis 
of a permanent change of station 
Prohibition against payment 
When employees are assigned under the Intergovernmental Personnel 
Act and authorized per diem, their IPA duty stations are considered 
temporary duty stations since per diem may not be authorized at head- 
quarters. Therefore, employee stationed in San Francisco, California, 
who is authorized per diem while on IPA assignment in Washington, 
D.C., would not be entitled to per diem under 5 U.S.C. 3375(a) (1) (C) 
while performing temporary duty at San Francisco, since Government 
may not pay subsistence expenses or per diem to civilian employees at 
their headquarters, regardless of any unusual conditions involved. 
However, the employee is entitled to travel allowance under 5 U.S.C. 
3375(a) (1) (C) 
Increases. (See SUBSISTENCE, Per diem, Rates, Increases) 
‘‘Lodgings-plus’’ basis 
Computation 
When an employee on TDY rents lodgings by the week or month 
rather than by the day but actually occupies them for a lesser period 
because he voluntarily returns home on weekends, the average cost of 
lodging may be derived by prorating the rental cost over the number of 
nights the accommodations are actually occupied, rather than over the 
entire rental period, provided that the employee acts prudently in renting 
by the week or month, and that the cost to Government does not exceed 
the cost of renting a suitable motel or hotel room at a daily rate. 54 
Comp. Gen. 299; B-180910, July 18, 1978 and July 6, 1976, overruled in 
DATO.c Sapdoede ee woes were atten nes al ata = 
Military personnel 
Temporary duty 
Station later designated as permanent 
Where a member is assigned to temporary duty and the temporary 
duty station becomes his permanent duty station, or where a member is 
assigned to a vessel and while the vessel is deployed from the home 
port the home port of the vessel is changed, the member’s round-trip 
travel to the old permanent station or old home port should be considered 
travel incident to the permanent change of station. Therefore round-trip 
travel of the member to the former permanent station or home port may 
be performed at Government expense. --_.-._...-.-.-------------- : 


198 
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SUBSISTENCE—Continued 
Per diem—Continued 


Rates 
Increases 
Administrative implementation 
Drug Enforcement Administration employees on temporary duty for 
training, September through December 1969, under travel authorizations 
prescribing $16 per diem, maximum at time of issuance, claim $25 per 
diem from November 10, 1969, date maximum was increased by Public 
Law 91-114 and Standardized Government Travel Regulations. Claims 
are disallowed under 31 U.S.C. 7la since they were not filed with the 
General Accounting Office within 6 years after the date they accrued. 
Moreover, law and regulation merely established new higher limit and 
did not make increase mandatory or automatic. Agency took no admin- 
istrative action to authorize higher rate. Therefore, there is no lawful 
basis for paying more than $16. 49 Comp. Gen. 493, 55 id. 179, dis- 
NAMING ee ess ess ht rae Se eee eee a 
Lodging costs 
Purchase of residence at temporary duty station 
Employee purchased residence at temporary duty location after 
assignment there, relocated household and rented out residence at 
permanent duty station. He may be paid a per diem allowance in con- 
nection with occupancy of purchased residence while on temporary duty 
based on the meals and miscellaneous expenses allowance plus a proration 
of monthly interest, tax, and utility costs actually incurred. Case is 
distinguished from 56 Comp. Gen. 223 involving employee whose second 
residence, where he lodged while on temporary duty, was maintained as 
result of employee’s desire to maintain second residence without regard to 
temporary. auby assienment.— 22.5 2oe055 on. oka ecc enn Jo See ee 
Temporary 
Headquarters determination. (See SUBSISTENCE, Per diem, Head- 
quarters, Permanent or temporary) 
Temporary duty 
Intergovernmental Personnel Act assignments 
Employee assigned under Intergovernmental Personnel Act (IPA) and 
receiving per diem at his IPA duty station, may receive an additional 
per diem allowance for temporary duty (TD Y) at another location since 
5 U.S.C. 3375(a)(1) permits such payment. The amount of additional 
per diem should reflect only the increased expenses resulting from the 
TDY assignment 
When employees are assigned under the Intergovernmental Personnel 
Act and authorized per diem, their IPA duty stations are considered 
temporary duty stations since per diem amy not be authorized at 
headquarters. Therefore, employee stationed in San Francisco, California, 
who is authorized per diem while on IPA assignment in Washington, 
D.C., would not be entitled to per diem under 5 U.S.C. 3375(a) (1) (C) 
while performing temporary duty at San Francisco, since Government 
may not pay subsistence expenses or per diem to civilian employees at 
their headquarters, regardless of any unusual conditions involved. How- 
ever, the employee is entitled to travel allowance under 5 U.S.C. 3375 (a) 
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SUBSISTENCE—Continued 
Per diem—Continued 
Temporary duty—Continued 
Rates. (See SUBSISTENCE, Per diem, Rates) 
Return to headquarters for weekends 
Payment basis 
When an employee on TDY rents lodgings by the week or month 
rather than by the day but actually occupies them for a lesser period be- 
cause he voluntarily returns home on weekends, the average cost of 
lodging may be derived by prorating the rental cost over the number of 
nights the accommodations are actually occupied, rather than over the 
entire rental period, provided that the employee acts prudently in rent- 
ing by the week or month, and that the cost to Government does not ex- 
ceed the cost of renting a suitable motel or hotel room at a daily rate. 54 
Comp. Gen. 299; B-180910, July 18, 1978 and July 6, 1976, overruled in 


Transferred employees 

Employee, while in temporary quarters, performed official travel during 
34’s of 2 days, for which time he was paid per diem. If he chooses, he does 
not have to count those 2 days as part of his 30-day entitlement to tem- 
porary quarters. He may, instead, be paid temporary quarters allowance 
for the 2 days following the date on which his entitlement would 
otherwise have expired 

Temporary quarters. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses, Temporary quarters) 


SUNDAYS 


Premium pay. (See COMPENSATION, Premium pay, Sunday work regu- 
larly scheduled) 


SUNSHINE ACT 
Applicability 
The National Railroad Passenger Corporation (Amtrak) is an 
“‘agency’’ for purposes of the Freedom of Information, Privacy, and Sun- 
shine Acts, notwithstanding the statement in 45 U.S.C. 541 that Amtrak 
was not ‘“‘to be an agency or establishment of the Government of the 
United States’ since it is (1) headed by a collegial body—board of 
directors—the majority of whom are appointed by the President with 
the advice and consent of the Senate, and (2) a Government-controlled 
Corporation as that term is used in 5 U.S.C. 552(e). Furthermore, 
legislative history of Freedom of Information and Sunshine Acts indi- 
cates congressional intent to include Amtrak________- 


TAXES 

Gasoline 

State. (See TAXES, State, Gasoline) 
State 

Gasoline 

Vermont 
Government immunity 

Vermont statute imposing a sales tax on gasoline of nine cents a gallon, 
requiring the distributor to collect the tax from the dealer, and the 
dealer to collect it from the consumer, places the legal incidence of the 
tax on the vendee. The United States is immune from payment of this 
tax. 33 Comp. Gen. 453 is overruled 
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TAXES—Continued 
State—Continued 
Government immunity 
Gasoline tax 
Vermont. (See TAXES, State, Gasoline, Vermont, Government 
immunity) 


TELEPHONES 

Equipment 

Contracts 

Lease/purchase 

Agency’s annual appropriation is not available for payment of equip- 
ment lessor’s entire capital cost at commencement of lease, and con- 
sequently low bid for lease of telephone equipment for 10 years which 
requires payment of bidder’s capital costs at the outset of lease is prop- 
erly rejected as requiring an advance payment contrary to law 
Long distance calls 

Government business necessity 

Effect of area code procedures on certifications 

Where a telephone company does not utilize a local message unit sys- 
tem in its billing operation, but lists all calls as “long distance,” even 
within the same metropolitan area, and the tolls charged for calls are not 
sufficient to qualify for use of the Federal Telecommunications System, 
all calls must be certified as being “‘necessary in the interest of the Gov- 
ernment.” 31 U.S. Code 680a (Supp. V, 1975)-.-___._---__-----__-_- 
‘Short haul’’ toll calls 

Random sampling 


Certification of ‘“‘short-haul’’ toll telephone calls may be made on the 
basis of a regular, random sampling of such calls, sufficiently large to be 
statistically reliable for the enforcement of the statute. 31 U.S. Code 
82b-1(a) (Supp. V, 1975); 3 GAO 44, as amended by B-153509, August 


Toll charges 

Billing operations 

Certification requirements 

Where a telephone company does not utilize a local message unit sys- 
tem in its billing operation, but lists all calls as “long distance,’ even 
within the same metropolitan area, and the tolls charged for calls are 
not sufficient to qualify for use of the Federal Telecommunications Sys- 
tem, all calls must be certified as being “‘necessary in the interest of the 
Government.”’ 31 U.S. Code 680a (Supp. V, 1975) 


TIME 

Standard advanced to daylight saving 

Compensation effect 

Employees who have regularly scheduled night shifts are charged 1 
hour of annual leave when they work only 7 hours on the last Sunday in 
April when daylight savings time begins. Alternatively, agency may, by 
union agreement or agency policy, permit employees to work an addi- 
tional hour on that day as method of maintaining regular 8-hour shift and 
normal pay. Administrative leave is not a proper alternative 
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TORTS 

Military personnel 

Wrongful separation 

Army members involuntarily separated from but later retroactively 
restored to active duty by administrative record correction action (10 
U.S.C. 1552 (1970)) thereby become entitled to retroactive payment of 
military pay and allowances; however, they do not gain entitlement to 
either reimbursement of legal fees incurred in the matter of damages 
based on a tort theory of wrongful separation from active duty 
Third-party liability 

Recovery by Government 

Without legislative authority, the U.S. has no legal claim against 
third-party tort feasors or their liability insurers for benefits the U.S. 
provides persons because of injuries caused by tort feasors. Under 
Supreme Court decisions, such claims involve fiscal policy for Congress 
to decide. However, in a proper case, the U.S. can have a valid claim 
as a third-party beneficiary under insurance contract terms such as for 
no-fault, medical payment, and uninsured motorist coverages 


TRANSPORTATION 
Air carriers 
Fly America Act 
Intent of Sec. 5 


Intent of Section 5 of Fly America Act (49 U.S.C. 1517) is to prefer 
United States air carriers over foreign air carriers rather than to prefer 
certificated over noncertificated air carriers. ........---------------. 

Foreign 

American carrier availability 
Authority to use foreign aircraft 

Where U.S. air carrier service originating in Vienna, Austria, requires 
connections in New York en route to Washington, D.C., traveler may 
not use foreign air carrier between Vienna and London, England, or 
Paris, France, to connect with a direct flight to Washington, to avoid 
the congestion of JFK International Airport, New York. The incon- 
venience of air traffic routed through New York is shared by approxi- 
mately 40 percent of all U.S. citizens traveling abroad. It does not 
justify deviation from the scheduling principles that implement 49 
U.S.C. 1517 inasmuch as the proposed deviation would diminish U.S. 
Rit COITIC’ TOVODMOR 6 iis i es i ent Boece, ba See ee eee 

‘*Certificated air carriers’’ 

The requirement of 49 U.S.C. 1517 for use of certificated U.S. air 
carrier for government financed foreign air transportation applies not 
only to transportation secured with appropriated funds but to trans- 
portation secured with funds “appropriated, owned, controlled, granted, 
or conditionally granted or utilized by or otherwise established for the 
account of the United States * * *.”? Where international air transpor- 
tation is secured with other than appropriated funds, agencies should 
apply the Fly America Act Guidelines..........................-..- 
Bills of lading 

Description 

Presumption of correctness 

Presumption that bill of lading correctly describes the article tendered 
for transportation is not conclusive; important fact is what moved, not 
what was billed 
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TRANSPORTATION—Continued 
Bills of lading—Continued 
Description—Continued 
Presumption of correctness—Continued 


Description on bill of lading is not necessarily controlling in deter- 
mining applicable rate; important fact is what moved, not what was 
billed 

Divisible or indivisible contract 

Mixed shipments 
Containerized cargo 

Government under container agreement cannot apply contract rates 
to some containers in a shipment and tariff rates to others to obtain 
lowest transportation cost; under terms of that agreement Government 
must apply either contract or tariff rates to all containers in ship- 
ment to obtain lowest available transportation cost. See 10 U.S.C. 2631 
fen7G) seed 600s. 2 i ssese 325552 eae eo come 

Government 

Single cause of action 

Shipment under a Government Bill of Lading (GBL) is a single cause 
of action, and when a court judgment pertains to a particular GBL, the 
General Accounting Office (GAO) is precluded from considering a 
subsequent claim on the same GBL under the doctrine of res judicata__ 
Carriers 

Liability 

Evidence 

Prima facie case of liability of common carrier is established when 
shipper shows delivery to carrier at origin in good condition and delivery 
by carrier at destination in damaged condition. Once prima facie case is 
established, burden of proof shifts to the carrier and remains there. To 
escape liability, carrier must show that loss or damage was due to one 
of the excepted causes and that it was free of negligence. -____--_---- 
Claims 

Generally. (See CLAIMS, Transportation) 

Delivery 
Receipts 
Effect on liability for damages 

A delivery receipt signed by the consignee does not establish as a 
matter of law that property was in good condition when delivered to him. 
A delivery receipt is subject to explanation and correction_-_-—-------- 
Dependents 

Advance travel 

Returning from overseas post 

Dependents traveled by foreign air carrier from Accra, Ghana, to 
Frankfurt, Germany, and completed travel from Frankfurt to U.S. 
aboard U.S. air carriers. Employee is liable for 15 percent amount by 
which fare via Frankfurt exceeds fare by usually traveled route. Since 
travel via Frankfurt involved certificated U.S. air carrier service for 
4,182 of 7,450 miles traveled, and proper routing via Dakar would have 
involved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee 
is liable for loss of U.S. carrier revenues computed in accordance with 
formula at 56 Comp. Gen. 209 
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TRANSPORTATION—Continued 
Dependents—Continued 


Employees on temporary duty 
Use of Government vehicles. (See TRANSPORTATION, Dependents, 
Government vehicles, Employees on temporary duty) 
Government vehicles 
Employees on temporary duty 

Union proposal would allow Federal employees on temporary duty for 
more than a specified period of time to transport their dependents in 
Government vehicles. Agency states that proposal violates 31 U.S.C. 
638a(c)(2), which prohibits use of Government vehicles for other than 
“official purposes.’’ However, where agency determines that transporta- 
tion of dependents in Government vehicle is in interest of Government 
and vehicle’s use is restricted to official purposes, the statute would not 
be violated. Accordingly, section 638a(c)(2) does not, by itself, render 
the union proposal nonnegotiable_--_---_--- 

Military personnel 

Advance travel of dependents 
School facilities lacking, etc. 

Member of armed services stationed overseas whose dependent son 
returned to the United States for his second year of college is not entitled 
to reimbursement for such travel notwithstanding orders issued subse- 
quent to the travel stated that the travel was in accordance with para- 
graph M7103-2, item 7, 1 JTR, and the Base Commander certified that 
the delay in publishing the orders was through no fault of the member. 
Even if orders had been timely issued, there is no legal basis for such 
travel at Government expense because the law and regulations authorize 
such travel only if there is a lack of overseas educational facilities which 
arose after the dependent’s arrival at the overseas station, and that was 
not the case 

Vessel and port changes 
Same port 


When a member of the uniformed services is assigned on a permanent 
change of station to sea duty and the duty is determined by the Sec- 
retary concerned as being unusually arduous (absent from the home port 
for long periods totaling more than 50 percent of the time), regulations 
may be amended to authorize transportation at Government expense of 
dependents, baggage and household effects to and from a designated 
place even though the location of the home port or shore station are 
the same, since such duty is considered sea duty under unusual circum- 
stances as provided for in 37 U.S.C. 406(e). 43 Comp. Gen. 639, modified _ 
Freight 

Charges 

Burden of proof 
Carrier 


Carrier has burden of proving correctness of transportation charges 
originally: collected on-shipment.......8..c6.icelecuucnessassdocessh 
Household effects 

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.) 

Rates 


Metropolitan area rates 
There is no entitlement to the additional allowance for shipments 
of household goods originating in or terminating in certain metropolitan 
areas, prescribed in GSA Bulletin FPMR A-2, Supplement 67, Attach- 
ment A, where the employee moves his household goods himself 
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TRANSPORTATION—Continued 
Property damage, loss, etc. 
Public property. (See PROPERTY, Public, Damage, loss, etc.) 
Rates 
Classification 
Character at time of shipment 
Nature and character of each shipment at time it is tendered to carrier 
determines its status for rate purposes___._.-____--_- 5 
Factors for consideration 
Significant facts which weigh heavily in classifying shipment for rate 
purposes are producer’s description of article for sales purposes, manner 
in which it is billed, its use and value, how it is regarded in the trade-__ 
More than one applicable description 
Carrier is correct in its contention that commodity shipped is properly 
described as insulating material, NOI, and not as vermiculite, other 
than crude, where Federal Specification and sales pamphlets characterize 
it as such and where advertising pamphlets indicate that commodity is 
regarded in the trade as insulating material____....__..-.___-___- te 
More than one use for article 
Predominant use determinative 
Where an article has more than one use, the predominant use deter- 
mines its character for rate purposes______.____________-__-- ee 
Special agreements 
Special v. tariff rates 
Government under container agreement cannot apply contract rates 
to some containers in a shipment and tariff rates to others to obtain 
lowest transportation cost; under terms of that agreement Government 
must apply either contract or tariff rates to all containers in shipment 
to obtain lowest available transportation cost. See 10 U.S.C. 2631 (1976) 
Cube reer ar pO secre) 5,s eet On ei Re 2 A es Se eee 
Travel agencies 
Use approved 
Official passenger travel may be purchased from travel agents where 
American-flag carriers cannot furnish the transportation and it is ad- 
ministratively determined that substantially lower air fares are offered 
through the travel agents 
Vessels 
American 
Cargo preference 
Routing 
Where service in United States vessels is not available for entire dis- 
tance between U.S. port of origin and overseas destination, 1904 Cargo 
Preference Act requires transportation by sea aboard U.S. vessels with 
transshipment to foreign land carrier to be preferred over transportation 
by sea aboard U.S. vessels with transshipment to foreign-flag feeder ship 
even though latter is less costly 
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TRANSPORTATION—Continued 

Vessels—Continued 

Foreign 

Reimbursement 

Joint Travel Regulations may be revised to indicate that section 5 of 
International Air Transportation Fair Competitive Practices Act (49 
U.S.C. 1517) does not restrict the use of foreign air carriers when such 
transportation is paid for in full by a foreign government, international 
agency or other organization either directly or by reimbursement to the 
United States. However, the Merchant Marine Act requirement for use 
of vessels of U.S. registry applies regardless of whether the transportation 
is ultimately paid for by a foreign government, international agency or 
other organization 


TRAVEL EXPENSES 

Actual expenses 

Evidence sufficiency 

Employee of National Oceanic and Atmospheric Administration on 
temporary duty in Washington, D.C., a designated high-rate geograph- 
ical area, was authorized actual expenses of subsistence. Employee failed 
to itemize actual subsistence expenses and claims reimbursement on a 
flat-rate basis. Claim on a flat-rate basis may not be allowed since em- 
ployee may not be reimbursed on per diem basis and voucher does not 
identify daily expenditures for meals so that such expenses may be re- 
reviewed by the agency to determine that they are proper subsistence 


Air travel 

Fly America Act 

Applicability 

Joint Travel Regulations may be revised to indicate that section 5 of 
International Air Transportation Fair Competitive Practices Act (49 
U.S.C. 1517) does not restrict the use of foreign air carriers when such 
transportation is paid for in full by a foreign government, international 
agency or other organization either directly or by reimbursement to the 
United States. However, the Merchant Marine Act requirement for use of 
vessels of U.S. registry applies regardless of whether the transportation is 
ultimately paid for by a foreign government, international agency or 
other organization 

The requirement of 49 U.S.C. 1517 for use of certificated U.S. air 
carrier for government financed foreign air transportation applies not 
only to transportation secured with appropriated funds but to transporta- 
tion secured with funds “appropriated, owned, controlled, granted, or 
conditionally granted or utilized by or otherwise established for the 
account of the United States * * *.”’ Where international air trans- 
portation is secured with other than appropriated funds, agencies should 
apply the Fly America Act Guidelines............_.-.-.-.-.-.------ 

Employees’ liability 
Travel by noncertificated air carriers 

Dependents traveled by foreign air carrier from Accra, Ghana, to 
Frankfurt, Germany, and completed travel from Frankfurt to U.S. 
aboard U.S. air carriers. Employee is liable for 15 percent amount by 
which fare via Frankfurt exceeds fare by usually traveled route. Since 
travel via Frankfurt involved certificated U.S. air carrier service for 
4,182 of 7,450 miles traveled, and proper routing via Dakar would have 
involved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee 
is liable for loss of U.S. carrier revenues computed in accordance with 
formula at 56 Comp. Gen. 209 
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TRAVEL EXPENSES—Continued 

Air travel—Continued 

Fly America Act—Continued 

Rest and recuperation 
Primary point 

Traveler entitled to rest stop under 6 FAM 132.4 should select rest 
stop location along routing determined in accordance with principles 
set forth in 55 Comp. Gen. 1230 requiring use of U.S. air carrier available 
at origin to furthest practicable interchange point on a usually traveled 
route, and, where origin or interchange point is not served by U.S. air 
carrier, requiring use of foreign carrier to nearest practicable interchange 
point to connect with U.S. carrier service. Travelers will not be held 
liable for nonsubstantial differences in distances served by U.S. carriers_- 

Foreign air carriers 

Prohibition 
Applicability 

Where U.S. air carrier service originating in Vienna, Austria, requires 
connections in New York en route to Washington, D.C., traveler may 
not use foreign air carrier between Vienna and London, England, or 
Paris, France, to connect with a direct flight to Washington, to avoid 
the congestion of JFK International Airport, New York. The incon- 
venience of air traffic routed through New York is shared by approxi- 
mately 40 percent of all U.S. citizens traveling abroad. It does not justify 
deviation from the scheduling principles that implement 49 U.S.C. 1517 
inasmuch as the proposed deviation would diminish U.S. air carrier rev- 


Circuitous routes 

Rest stops 

In traveling from Accra, Ghana, to U.S. under particular cireum- 
stances, Frankfurt is not a proper rest stop location and travelers who 
route travel via Frankfurt and take side trip to France are deemed to 
have traveled by indirect route and lose rest stop entitlement under 
ie re es he Se ae as SEUSS Le Bsa Seed Soda 
Dependents. (See TRANSPORTATION, Dependents) 

Tilness 

Distress due to illness of wife, etc. 

Employee was notified of sudden serious illness of his wife upon his 
arrival at temporary duty station. His supervisor determined that em- 
ployee was incapacitated for the performance of duty by his illness and 
ordered employee to return to headquarters. In such circumstances, claim 
for return trip travel expenses may be paid. Matter of Gary B. Churchill, 
B-187198, April 18, 1977, is reversed 
Interviews, qualifications, etc. 

Competitive service positiuns 

Prospective employee who was reimbursed travel expenses for pre- 
employment interview travel was properly reimbursed if such reimburse- 
ment was made in accordance with the authority described in subchapter 
1-3d and e of Attachment 2 to Federal Personnel Manual Letter 571-66, 
(i.e., 5 U.S.C. 5703 and the Federal Travel Regulations) 


279-723 O- 79 - 19 
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TRAVEL EXPENSES—Continued 
Interviews, qualifications, etc.—Continued 
Reimbursement 
Applicant received travel expenses incident to preemployment inter- 
view. Travel occurred after issuance of a Comptroller General decision 
allowing such expenses, but prior to the issuance of a Civil Service Com- 
mission instruction on the matter. Since neither the decision nor the 
instruction has any contrary effective date, the authority to pay for 
preemployment interview travel expenses is the date of the decision, 
subject to such limitations as the Commission subsequent prescribed. 
Applicant’s expenses were properly paid 
Military personnel 
Change of station status 
Member return to old station 
To complete moving arrangements 
Where a member is assigned to temporary duty and the temporary 
duty station becomes his permanent duty station, or where a member is 
assigned to a vessel and while the vessel is deployed from the home port 
the home port of the vessel is changed, the member’s round-trip travel 
to the old permanent station or old home port should be considered 
travel incident to the permanent change of station. Therefore round-trip 
travel of the member to the former permanent station or home port may 
be performed at Government expense 
Medical board examinations. (See TRAVEL EXPENSES, Military per- 
sonnel, Personal convenience, Travel to take professional examina- 
tions) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Personal convenience 
Travel to take professional examinations 
Travel of Reserve officers, serving limited active duty periods, to take 
medical board examinations shortly before their release from active duty 
should not ordinarily be authorized at Government expense nor should 
their examination fees be reimbursed since such trips are primarily a 
matter of personal convenience and benefit, unrelated to service re- 
quirements 
Ship ass‘gnments 
Home port changes 
Member return to old port 
To complete moving arrangements 
Where a member is assigned to temporary duty and the temporary 
duty station becomes his permanent duty station, or where a member is 
assigned to a vessel and while the vessel is deployed from the home port, 
the home port of the vessel is changed, the member’s round-trip travel 
to the old permanent station or old home port should be considered 
travel incident to the permanent change of station. Therefore round- 
trip travel of the member to the former permanent station or home 
port may be performed at Government expense 
Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Official business 
Military personnel 
Personal convenience travel. (See TRAVEL EXPENSES, Military 
personnel, Personal convenience) 
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TRAVEL EXPENSES—Continued 
Overseas employees 
Circuitous routes 
Personal convenience 
Dependents traveled by foreign air carrier from Accra, Ghana, to 
Frankfurt, Germany, and completed travel from Frankfurt to U.S. 
aboard U.S. air carriers. Employee is liable for 15 pereent amount by 
which fare via Frankfurt exceeds fare by usually traveled route. Since 
travel via Frankfurt involved certificated U.S. air carrier service for 4,182 
of 7,450 miles traveled, and proper routing via Dakar would have in- 
volved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee is 
liable for loss of U.S. carrier revenues computed in accordance with 
formula at 56 Comp. Gen. 209 
Foreign Service personnel. (See FOREIGN SERVICE, Travel expenses) 
Permanent change of station 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Preemployment interviews. (See TRAVEL EXPENSES, Interviews, 
qualifications, etc.) 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Rest stops 
Location selection 
Midway and practicable interchange point 
Traveler entitled to rest stop under 6 FAM 132.4 should select rest 
stop location along routing determined in accordance with principles set 
forth in 55 Comp. Gen. 1230 requiring use of U.S. air carrier available 
at origin to furthest practicable interchange point on a usually traveled 
route, and, where origin or interchange point is not served by U.S. air 
carrier, requiring use of foreign carrier to nearest practicable interchange 
point to connect with U.S. carrier service. Travelers will not be held 
liable for nonsubstantial differences in distances served by U.S. carriers__ 
Temporary duty 
Assignment interrupted 
Return expenses, etc. 
Illness or death in family 
Employee was notified of sudden serious illness of his wife upon his 
arrival at temporary duty station. His supervisor determined that em- 
ployee was incapacitated for the performance of duty by his illness and 
ordered employee to return to headquarters. In such circumstances, 
claim for return trip travel expenses may be paid. Matter of Gary B. 
Churchill, B-187198, April 18, 1977, is reversed 
Intergovernmental Personnel Act assignments 
When employees are assigned under the Intergovernmental Personnel 
Act and authorized per diem, their IPA duty stations are considered 
temporary duty stations since per diem may not be authorized at head- 
quarters. Therefore, employee stationed in San Francisco, California, 
who is authorized per diem while on IPA assignment in Washington, 
D.C., would not be entitled to per diem under 5 U.S.C. 3375(a) (1) (C) 
while performing temporary duty at San Francisco, since Government 
may not pay subsistence expenses or per diem to civilian employees at 
their headquarters, regardless of any unusual conditions involved. How- 
ever, the employee is entitled to travel allowance under 5 U.S.C. 3375 


(a) (1) (C) 
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TRAVEL EXPENSES—Continued 
Temporary duty—Continued 
Place of abode determination 
Decision 55 Comp. Gen. 1323 (1976) disallowed two mileage claims 
incident to employee’s temporary duty because record showed his 
residence was at Oklahoma City, Oklahoma, his official station, although 
he had home in Ponca City, Oklahoma, 103 miles distant. Employee, 
who is in travel status up to 80 percent of the time, has submitted 
evidence that he rented motel room on daily basis only when he worked 
in Oklahoma City. Claims are now allowable since additional evidence 
shows that employee did not have ‘‘residence” in Oklahoma City within 
the meaning of the Federal Travel Regulations (FPMR 101-7) (May 


Transfers 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Travel agencies. (See TRANSPORTATION, Travel agencies) 
Vouchers and invoices. (See VOUCHERS AND INVOICES, Travel) 


UNIFORMS 

Civilian personnel 

Requirements 

Administrative determination 
Agriculture Department 

Federal Labor Relations Council requests our ruling on the legality of 
a union-proposed bargaining agreement provision that would require 
Department of Agriculture to provide frocks as uniforms for meat grader 
employees. If the Secretary of Agriculture determines that these em- 
ployees are required to wear frocks as uniforms, appropriated funds may 
be expended for this purpose. Applicable law and regulations do not 
preclude negotiations on the determination 

UNIONS 

Agreements 

Legality 

Bargaining proposals 

Federal Labor Relations Council requests our ruling on the legality 
of a union-proposed bargaining agreement provision that would require 
Department of Agriculture to provide cooler coats and gloves as 
protective clothing for meat grader employees. If the Secretary of 
Agriculture or his designee determines that protective clothing is required 
to protect employees’ health and safety, the Department may expend 
its appropriated funds for this purpose. Applicable law and regulations 
do not preclude negotiations on the determination 

Federal Labor Relations Council requests our. ruling on a union- 
proposed bargaining agreement provision that requires Department of 
Agriculture to authorize portal-to-portal mileage allowances for meat 
grader employees who use their private vehicles in connection with their 
work. The proposed provision is contrary to the general requirement that 
an employee must bear the expense of travel between his residence and 
his official headquarters, absent special authority, and therefore may not 
be properly included in an agreement 
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UNIONS—Continued 

Agreements—Continued 

Wage increases 

Wage board employees 

Retroactive wage adjustments for Federal wage board employees 
which are not based upon a Government ‘‘wage survey,”’ but rather on 
negotiations and arbitration under a 1959 basic bargaining agreement, are 
not governed by 5 U.S.C. 5344 as added by section 1(a) of Public Law 
92-392, section 9(b) of that law preserving to such employees their 
bargained for and agreed to rights under that basic bargaining 
agreement 
Negotiability of proposals 

Mileage rates 

Federal Labor Relations Council requests our ruling On a union- 
proposed bargaining agreement provision that requires the Department 
of Agriculture to authorize the maximum mileage rate for meat grader 
employees who use their privately owned vehicles in connection with 
their work. The Federal Travel Regulations (FTR) require agency and 
department heads to fix mileage rates in certain situations at less than 
the statutory maximum. Hence, the proposed provision is contrary to 


Transportation in Government vehicles 
Dependents of employees on temporary duty 

Union proposal would allow Federal employees on temporary duty 
for more than a specified period of time to transport their dependents in 
Government vehicles. Agency states that proposal violates 31 U.S.C. 
638a(c)(2), which prohibits use of Government vehicles for other than 
“official purposes.’? However, where agency determines that transpor- 
tation of dependents in Government vehicle is in interest of Government 
and vehicle’s use is restricted to official purposes, the statute would not 
be violated. Accordingly, section 638a(c)(2) does not, by itself, render 


VEHICLES 

Government 

Transportation of dependents of employees on temporary duty 

Criteria 
Length of assignment and Government interest 

Union proposal would allow Federal employees on temporary duty for 
more than a specified period of time to transport their dependents in 
Government vehicles. Agency states that proposal violates 31 U.S.C. 
638a(c) (2), which prohibits use of Government vehicles for other than 
“official purposes.’’ However, where agency determines that transporta- 
tion of dependents in Government vehicle is in interest of Government 
and vehicle’s use is restricted to official purposes, the statute would not 
be violated. Accordingly, section 638a(c)(2) does not, by itself, render 
the union proposal nonnegotiable 





1040 INDEX DIGEST 


VESSELS 
Cargo preference. (See TRANSPORTATION, Vessels, American, Cargo 
preference) 
Crews 
Two-crew nuclear-powered submarines 
Basic allowance for quarters (BAQ) 

Regulations may be changed to provide that basic allowance for 
quarters authorized under 37 U.S.C. 403 (1970) may be paid to members 
in pay grades E-4 (with less than 4 years’ service) and below, prior to 
reporting on board the two-crew nuclear submarine when attached there- 
to incident to a permanent change of station, when they arrive at the sub- 
marine’s home port and are not assigned Government quarters and are 
not entitled to a per diem allowance by virtue of a proposed change in 
regulations terminating permanent change of station travel at the 
time the member reports to the home port of these vessels. Such allowance 
would then be based upon the member’s entitlements in a training and 
rehabilitation status. Contrary decisions are modified accordingly 

Change of home port 

Although station allowances authorized under the provisions of 37 
U.S.C. 405 (1970) for members without dependents ordinarily are not 
payable to a member until he reports at his permanent station, the 
Joint Travel Regulations may be amended to provide that permanent 
change of station travel terminates when a member reports to the home 
port of a two-crew nuclear submarine at which time he becomes entitled 
to allowances applicable to training and rehabilitation duty at the home 
port of such vessel even though he has not reported on board. At that 
time station allowances would be payable under current rates if he is not 
assigned to Government quarters, since he incurs expenses which these 
allowances were designed to defray. Contrary decisions are modified 
accordingly 

Dislocation allowances 

Although a member without dependents assigned by permanent change 
of station orders to a two-crew nuclear powered submarine will be as- 
signed to quarters of the United States on the submarine, when he arrives 
at the home port of the submarine, in many instances he is required to 
secure non-Government quarters at which time his travel allowances are 
terminated. In such cases it is our view that Congress did not intend 37 
U.S.C. 407(a)(3) to preclude entitlement to a dislocation allowance 
when a member is not able to occupy the assigned quarters and incurs 
expenses which the allowance is intended to defray. Regulations may be 
promulgated authorizing entitlement and 48 Comp. Gen. 480 and other 
similar decisions are modified accordingly 
Foreign 

Use. (See TRANSPORTATION, Vessels, Foreign) 

Transportation. (See TRANSPORTATION, Vessels) 
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VIETNAM 

South Vietnamese refugees 

Admitted to United States 

Employment 

Drug Enforcement Administration could employ South Vietnamese 
alien awfully admitted into United States for permanent residence 
during fiscal year 1977 despite restriction against Federal employment 
of aliens in Public Law 94-419, which permitted employment only of 
South Vietnamese refugees paroled into United States. Appropriation 
act previously enacted for same fiscal year permitted employment of 
South Vietnamese aliens lawfuly admitted into United States for per- 
manent residence, and legislative history does not indicate second act 
was intended to repeal first 


VOLUNTARY SERVICES 

Officers and employees 

Waiver of portion or all of statutory salary 

Agency for International Development may not pay officers and 
employees less than the compensation for their positions set forth in the 
Executive Schedule, the General Schedule, and the Foreign Service 
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of 
services, it does not authorize the waiver of all or part of the compen- 
sation fixed by or pursuant to statute 


VOUCHERS AND INVOICES 
Certification 
Approval effect 
Funds appropriated to the judiciary for jury expenses are not legally 


available for expenditure for coffee, soft drinks, or other snacks which 
the District Court may wish to provide to the jurors during recesses in 
trial proceedings. Refreshments are in the nature of entertainment and 
in the absence of specific statutory authority, no appropriation is avail- 
able to pay such expenses. Since under 28 U.S.C. 572 (1976) a marshal’s 
accounts may not be reexamined to charge him or her with an erroneous 
payment of juror costs, we cannot take exception to certification of 
vouchers for expenses incurred to date. However, we recommend that 
the Director of the Administrative Office of the United States Courts 
and the Director of the U.S. Marshals Service take steps to try to pre- 
vent the incurring of similar expenses in the future 
Sampling procedures 

Use of statistical sampling 

Certification of ‘short-haul’ toll telephone calls may be made on the 
basis of a regular, random sampling of such calls, sufficiently large to be 
statistically reliable for the enforcement of the statute. 31 U.S. Code 
82b-1(a) (Supp. V, 1975); 3 GAO 44, as amended by B-153509, 
August 27, 1976 
Travel 

Administrative correction of errors 

Limitation on amount correctible 

Agencies may administratively correct travel vouchers with under- 
claims not exceeding $30. Overclaims in any amount may be administra- 
tively reduced. 36 Comp. Gen. 769 and B-131105, May 23, 1973, 
modified 
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VOUCHERS AND INVOICES—Continued 

Travel—Continued 

False or fraudulent claims 

Where employee submits voucher for travel expenses and part of 
claim is believed to be based on fraud, only the separate items which 
are based on fraud may be denied. Moreover, as to subsistence ex- 
penses, only the expenses for those days for which the employee submits 
fraudulent information may be denied and claims for expenses on other 
days which are not based on fraud may be paid if otherwise proper. 
B-172915, September 27, 1971, modified 

When an employee receives a travel advance and then submits a 
false final settlement voucher, the separable items on the voucher at- 
tributable to false statement are subject to being recouped. Any ad- 
ditional amount claimed by claimant should be denied only insofar as it 
is a separate item of entitlement based on fraud 

No recoupment action appears necessary where a final and valid 
settlement voucher has eliminated an earlier false claim. This assumes 
that where there has been an earlier false claim for lodgings, for example, 
the final settlement voucher contains no claim for subsistence expenses 
for that day 


WAIVERS 
Debt collections. (See DEBT COLLECTIONS, Waiver) 


WOMEN 
National Commission on Observance of International Women’s Year. (See 
NATIONAL COMMISSION ON OBSERVANCE OF INTERNATIONAL 
WOMEN’S YEAR) 


National Women’s Conference 
National Commission on Observance of International Women’s Year. 
(See NATIONAL COMMISSION ON OBSERVANCE OF INTERNA- 
TIONAL WOMEN’S YEAR, National Women’s Conference) 


WORDS AND PHRASES 
‘*Adequate price competition’’ 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price 
is based on adequate price competition. Adequate price competition was 
achieved where RFP permitted award to other than low-priced offeror, 
price was substantial evaluation factor (30 percent), and price evaluation 
was proper and did not have effect of eliminating price as evaluation 


‘‘Adverse agency action—protest timeliness’’ 

Decision to reject schedule contractor as technically unacceptable 
to perform proposed work orders solely because contractor had failed 
to submit copy of extremely simple contract modification to agency 
ordering office—where contractor had timely filed contract modification 
with agency headquarters and with reasonable effort ordering office 
could have verified existence and contents of modification—clearly had 
no reasonable basis. GAO recommends that GSA either terminate 
existing orders and order Government’s requirements under protester’s 
schedule contract, or reopen negotiations 
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WORDS AND PHRASES—Continued 
‘‘Agency”’ 

The National Railroad Passenger Corporation (Amtrak) is an 
“agency” for purposes of the Freedom of Information, Privacy, and 
Sunshine Acts, notwithstanding the statement in 45 U.S.C. 541 that 
Amtrak was not ‘‘to be an agency or establishment of the Government 
of the United States” since it is (1) headed by a collegial body—board of 
directors—the majority of whom are appointed by the President with 
the advice and consent of the Senate, and (2) a Government-controlled 
Corporation as that term is used in 5 U.S.C. 552(e). Furthermore, legis- 
lative history of Freedom of Information and Sunshine Acts indicates 
congressional intent to include Amtrak 

Government Printing Office is required by 44 U.S.C. 1504(a)(3) to 
publish information in Federal Register that Amtrak is required to 
publish under Freedom of Information, Privacy, and Sunshine Acts. 
Furthermore, Amtrak may be billed for such publication in accordance 
with 44 U.S.C. 1509, as amended by Pub. L. No. 95-94, since Amtrak is 
an “‘agency” within the context of that provision 
Auction technique 

Agency did not utilize prohibited “auction technique” when it in- 
formed offerors of monetary amount available for the procurement-_- -__ 
‘‘Award amount”’ fee 

Use of “award amount” (fee) provisions in advertised procurement 
for mess attendant services is proper where agency obtains necessary 
Armed Services Procurement Regulation deviation for this purpose- - _- 
‘*Balance’’ requirements of Federal Advisory Committee Act 

The National Women’s Conference does not violate the “balance’’ re- 
quirements of the Federal Advisory Committee Act since the Commission 
regulations on organization and conduct of State meetings, where Con- 
ference delegates are selected, afford an extremely broad basis for par- 
ticipation and leaves the degree of ‘‘balance’’ essentially to the partici- 
pants through the normal democratic process. The objective of balance 
goes only to the composition of the voting bodies rather than support or 
opposition on any given issue 
‘‘Basic ordering agreement’’ 

Agency’s conducting informal competition whereby order for data 
base development was to be placed under one or two vendors’ basic 
ordering agreements—where no adequate written solicitation was 
issued—was procedure at variance with fundamental principles of 
Federal negotiated procurement, and also raises question of improper 
prequalification of offerors. General Accounting Office (GAO) recom- 
mends that agency review its procedures for issuing such orders and 
conduct any further competition in manner not inconsistent with de- 
cision. Case is also called to attention of General Services Administra- 
tion for possible revision of Federal Procurement Regulations 
‘‘Bid equalization factor’’ 

Record indicates only one step-one offeror was benchmarked. Since 
FPR provides for discontinuance of two-step method of procurement 
after evaluation of step-one technical proposals, VA should consider 
cancellation of IFB issued under step two and instead negotiate price 
with only offeror 
‘‘Cardinal change doctrine’’ 

Mutual agreement between contractor and Government modifying 
original contract was in effect improper award of new agreement, which 
went substantially beyond the scope of competition initially conducted-- 
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WORDS AND PHRASES—Continued 
‘‘Common fund’’ 

Counsel for plaintiff-class in March v. United States, 506 F. 2d 1306 
(D.C. Cir. 1974), is not entitled to be paid the 2 percent counsel fee 
awarded to him in March, when the claims of individuals who “opted 
out” of March are paid administratively. The rule that a party who 
creates or protects a ‘common fund’’ is entitled to counsel fees is not 
controlling here since the claimants herein are barred from recovery 
from the fund that counsel created in March 
‘Contract for deed’’ 

Employee, incident to transfer of official station effective August 18, 
1975, sold residence through “contract for deed” on February 27, 1976, 
and was reimbursed for expenses incident to transaction. His claim for 
additional expenses incurred incident to legal title transfer upon pur- 
chaser’s payment of loan may be paid. Extension of time limit for 
settlement is not required since “contract for deed’”’ date, which was 
within 1 year of employee’s transfer, is settlement date under FTR 
para. 2-6.le. Additional expenses were made ‘within a reasonable 
amount of time” since they were incurred within 2-year maximum time 
limitation of FTR para. 2-6.le. However, payment for title search may 
not be made if it duplicates expenses for title insurance. B-188300, 
August 29, 1977, amplified 
Cost Accounting Standard 402 

Contention that cost evaluation of proposal of $19,902 violates Cost 
Accounting Standard 402 is without merit since Standard is not appli- 
cable to negotiated contracts under $100,000 
Day care centers for children 

The Secretary of Health, Education and Welfare (HEW) is authorized 
by section 524 of the Education Amendments of 1976, 20 U.S. Code 
2564, to use appropriated funds to provide “appropriate donated space”’ 
for any day care facility he establishes. That is, the space may be pro- 
vided by the Secretary to the facility without charge. There is no statu- 
tory requirement that this space be in HE W-controlled space, nor is there 
any relevant distinction between the payment of “rent’’ to the General 
Services Administration under 40 U.S.C. 490(j) and of rent to a private 
concern. Therefore, the Secretary may lease space specially for the pur- 
pose for establishing day care centers for the children of HEW em- 
ployees in those instances in which there is no suitable space available for 
the establishment of such centers in buildings in which HEW components 
are located 
‘Dead head’’ time 

On and after the effective date of the amendment to 5 U.S.C. 5542(b), 
January 15, 1968, diplomatic couriers’ officially ordered or approved ‘‘dead 
head”’ travel qualifies as hours of employment or work as travel incident 
to travel that involves the performance of work while traveling. It is 
not necessary to determine whether their travel results from an event 
which could not be scheduled or controlled administratively because they 
are being credited with all officially ordered and approved actual travel 
time as pouch-in-hand time or “dead head’”’ time 
‘Defensive protests’’ 

Basic concepts evident from review of cases holding protesters need 
not file ‘defensive protests” are: (1) protesters need not file protests if 
interests are not being threatened under then-relevant factual scheme; 
and (2) unless agency conveys its intended action (or finally refuses to 
convey its intent) on position adverse to protester’s interest, protester 
cannot be charged with knowledge of basis of protest 





INDEX DIGEST 


WORDS AND PHRASES—Continued 
Deployment of the vessel 

Where a member is assigned to temporary duty and the temporary 
duty station becomes his permanent duty station, or where a member is 
assigned to a vessel and while the vessel is deployed from the home port, 
the home port of the vessel is changed, the member’s round-trip travel to 
the old permanent station or old home port should be considered travel 
incident to the permanent change of station. Therefore round-trip travel 
of the member to the former permanent station or home port may be per- 
formed at Government expense 
‘Federal norm’’ 

Prime contractor’s failure to restrict solicitation to sole source does 
not rise to level of arbitrary or capricious action entitling protester to bid 
and proposal costs. Costs of preparing and filing protest are in any 
event unallowable 
Follow-on phase of research project 

Where agency awards follow-on phase of research project based on 
reduced scope of work, protester, whose technical proposal was evaluated 
based on full scope of work, was not prejudiced since protester’s pro- 
posal was rejected only because its proposed costs were considered too 
high even after cost reductions for reduced scope of work were applied __- 
‘‘Four-step’’ procurement 

Procurement documents in ‘four-step’? procurement established goal 
for maximum use of “tried and true”? computer equipment but did not 
necessarily rule out modified equipment based on preexisting technology 
or new equipment if based on preexisting equipment or technology. 
Documents were written broadly enough to permit use of tried tech- 
nology or equipment. Under literal reading of provisions requiring 
equipment verification, preexisting technology—prototype related 
equipment—would qualify so long as technology had verified perform- 
ance characteristics 
Layover time 

The addition of up to 6 hours of layover time on split work days to 
the definition of hours or employment or work for diplomatic couriers, 
while not specifically authorized by statute or Civil Service Com- 
mission regulation, does not appear to be an unreasonable exercise 
of administrative discretion since the “usual waiting time’? which 
interrupts travel has been held to be compensable. Accordingly this 
Office interposes no objection to the inclusion of this layover time in 
hours of employment from the date it was added to the definition of hours 
of work on May 24, 1971 
Level of effort 

While agency should have confirmed, in writing, an oral change in 
recommended level of effort, all offerors were informed of the change 
and were able to offer on a common basis. Therefore, deficiency was 
not prejudicial to offerors or Government 
‘‘Locality’’ 

Agency’s improper designation of 5-state area on Standard Form 98, 
Notice of Intention to Make a Service Contract, as place of performance 
is not prejudicial to protester who points out that performance would 
not be limited to 5-state area, since under current Department of Labor 
approach same wage determination, reflecting 5-state area as locality 
of performance, would have been issued 
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WORDS AND PHRASES—Continued 
‘‘Multiple Award Schedule Contract’’ 

Decision to reject schedule contractor as technically unacceptable to 
perform proposed work orders solely because contractor had failed to 
submit copy of extremely simple contract modification to agency ordering 
office—where contractor had timely filed contract modification with 
agency headquarters and with reasonable effort ordering office could 
have verified existence and contents of modification—clearly had no 
reasonable basis. GAO recommends that GSA either terminate existing 
orders and order Government’s requirements under protester’s schedule 
contract, or reopen negotiations 
‘‘Non-storage credits’’ bidders 

Failure of selected bidder to quote early delivery dates under “storage 
credits” pricing option is not significant since blanks provided for in- 
sertion of dates applied only to ‘‘non-storage credits” bidders and 
procuring agency did not need early delivery dates to evaluate bids. 
Further, IFB contained no indication of relative preference of bid 
depending on date of early delivery. Moreover, in absence of dates 
bidder is obligated to deliver at an indefinite date prior to required 
delivery dates which is still most advantageous to the Government- - _- 
‘‘Opted out’’ 

Individuals who ‘opted out’’ of plaintiff-class in March v. United 
States, 506 F. 2d 1306 (D.C. Cir. 1974), may be paid backpay in accord- 
ance with the court’s interpretation of Public Law 89-391. However, 
since these claims are being allowed administratively, and not under 
March, the statute of limitations contained in 31 U.S.C. 71a applies to 
limit recovery where applicable 
‘*Parents’’ 

Bona fide adoptive parents of members of the uniformed services 
should be included, similarly to natural parents, as eligible dependents 
to receive medical benefits pursuant to 10 U.S.C. 1071-1088 (1976), 
despite the fact that the statute does not expressly include adoptive 
parents within the term “parents” in authorizing such benefits. Decisions 
to the contrary should no longer be followed 
Portal-to-portal mileage allowance 

Federal Labor Relations Council requests our ruling on a union- 
proposed bargaining agreement provision that requires Department of 
Agriculture to authorize portal-to-portal mileage allowances for meat 
grader employees who use their private vehicles in connection with 
their work. The proposed provision is contrary to the general require- 
ment that an employee must bear the expense of travel between his 
residence and his official headquarters, absent special authority, and 
therefore may not be properly included in an agreement 
Pouch-in-hand time 

On and after the effective date of the amendment to 5 U.S.C. 5542(b), 
January 15, 1968, diplomatic couriers’ officially ordered or approved 
“dead head” travel qualifies as hours of employment or work as travel 
incident to travel that involves the performance of work while traveling. 
It is not necessary to determine whether their travel results from an 
event which could not be scheduled or controlled administratively 
because they are being credited with all officially ordered and approved 
actual travel time as pouch-in-hand time or “dead head” time- - - - ___- 
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WORDS AND PHRASES—Continued 
‘*Public agency’’ 

Section 223 of the Higher Education Act of 1965, Title II, Part B, 
as amended, authorizes the Office of Library and Learning Resources, 
Office of Education, Department of Health, Education and Welfare, to 
make grants to and contracts with public and private agencies and 
institutions. Regulations define “public agency” to exclude Federal 
agencies. The National Commission on Library and Information Science 
is an independent agency in the Executive branch and therefore is not 
eligible to receive funds under section 223 
‘*Publications’’ 

Advance payment authority for subscriptions to newspapers, peri- 
odicals and other publications contained in 31 U.S.C. 530a and 530b 
extends to rental of microfilm library 
‘*Quasi-military armed forces for hire’’ 

Fifth Circuit Court of Appeals, in United States ex rel. Weinberger v. 
Equifax, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying 
only to organizations which offer ‘‘quasi-military armed forces for hire.” 
Although the Court did not define “‘quasi-military armed force,’’ we do 
not believe term covers companies which provide guard or protective 
services. General Accounting Office will follow Court’s interpretation 
in the future. Prior decisions inconsistent with Equifax interpretation 
will no longer be followed. See 57 Comp. Gen. 480 
‘*Request for Technical Proposals’’ 

Technical evaluations are based on degree to which offerors’ written 
proposals adequately address evaluation factors specified in solicitation. 
Request for technical proposals (RFTP) which does not require samples 
or include sample testing and evaluation criteria does not authorize 
procuring activity to acquire and test proffered equipment to determine 
acceptability of technical proposals 
Res judicata 

Shipment under a Government Bill of Lading (GBL) is a single cause 
of action, and when a court judgment pertains to a particular GBL, the 
General Accounting Office (GAO) is precluded from considering a sub- 
sequent claim on the same GBL under the doctrine of res judicata 

When GAO makes no representations that it will consider a claim 
simultaneously submitted to it and a court of competent jurisdiction 
after the court has adjudicated the claim, GAO is not estopped from 
applying the doctrine of res judicata to the claim 
Revenue sharing 

Funds distributed by the Department of the Treasury under title II, 
Public Works Employment Act of 1976 (Countercyclical Revenue Shar- 
ing), Public Law 94-369, 90 Stat. 1002, as amended (42 U.S.C.A. 6721 
et seg.) may be used to meet non-Federal share matching requirements of 
Medicaid program, 42 U.S.C. 1396-1396j. Congress intends that Federal 
funds distributed under title II be treated in the same “no strings” 
manner as general revenue sharing funds under the State and Local Fiscal 
Assistance Act of 1972, 31 U.S.C. 1221 et seg. rather than as grants. Ac- 
cordingly, the lack of specific statutory language permitting use of these 
funds as non-Federal share does not stand in the way of such use as it 
would in the case of grants 
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WORDS AND PHRASES—Continued 
“Saved pay and allowances’”’ 

A Navy enlisted member appointed as a temporary officer under 10 
U.S.C. 5596 (1976) may not receive an Incentive Bonus authorized for 
officers under 37 U.S.C. 312c in addition to the “saved pay and allow- 
ances” of an enlisted member. Such bonus is only an item of pay of the 
temporary officer grade to which the member is appointed or promoted. 
However, if his pay and allowances entitlement in his officer status, in- 
cluding the bonus, exceeds his pay and allowances as an enlisted member 
(under saved pay) he is entitled to be paid as an officer including the Nu- 
clear Career Annual Incentive Bonus 
‘‘Schedule’’ provision of IFB 

Both invitation for bids’ (IFB) ‘‘Schedule” and “Storage Facilities” 
provisions clearly provided that Air Force might award under “storage 
credits” pricing option notwithstanding lack of mention of pricing option 
in IFB clause entitled “Evaluation Factors For Award.”’_.-_.-.------ 
Scope of work statement 

Agency was not required to reduce scope of work statement in solici- 
tation when it reduced estimated manning requirements. Contract 
awarded did not obligate Government to pay an amourt in excess of its 
current funding because Government was obligated to make payments 
only up to the estimated cost, which was less than the known funding 
limitation 
‘‘Service employees’”’ 

Where Department of Labor (DOL) notifies agency that it has deter- 
mined Service Contract Act (SCA) is applicable to proposed contract, 
agency must comply with regulations implementing SCA unless DOL’s 
view is clearly contrary to law. Since determination that SCA applies to 
contract for overhaul of aircraft engines is not clearly contrary to law, 
solicitation which does not include required SCA provisions is defective 
and should be canceled. Contention that applicability of SCA should be 
determined by Office of Federal Procurement Policy (OFPP) does not 
justify agency’s failure to comply with SCA under circumstances where 
OF PP has not taken substantive position on issue 
‘Short haul’’ toll calls 

Certification of ‘‘short-haul’’ toll telephone calls may be made on the 
basis of a regular, random sampling of such calls, sufficiently large to 
be statistically reliable for the enforcement of the statute. 31 U.S. Code 
82b-1(a) (Supp. V, 1975); 3 GAO 44, as amended by B-153509, August 


‘Similar organization’’ 

Protest against proposed award to second low bidder on ground that award 
would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and implement- 
ing procurement regulation is denied. GAO will hereafter interpret act in 
accord with judicial interpretation in United States ex rel. Weinberger v. 
Equifax, Inc., 557 F.2d 456, 463 (5th Cir. 1977), providing that “an 
organization is not ‘similar’ to the * * * Pinkerton Detective Agency unless 
it offers quasi-military armed forces for hire.” Where record does not 
show that bidder offers such a force, it is not a “similar organization” 
within the meaning of the act, and award may properly be made to bidder. 
55 Comp. Gen. 1472, 56 id. 225, and other cases, overruled or modified _-_ 
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WORDS AND PHRASES—Continued 


‘‘Stepladder’’ bidding procedure 
‘Storage credits’’ pricing option 

Protester was not prejudiced by Air Force’s failure to disclose that 
award under “‘storage credits’ pricing option might be decided, in part, 
by results of “‘storage credits’”’ bids under other solicitations. Moreover, 
since Government could not disclose Government’s cost estimate of con- 
struction of storage facility to be built by use of offered storage credits, 
and given clear right of Government to determine reasonableness of sub- 
mitted bids by appropriate information, use of separate bidding results 
to determine award is not objectionable. Analogy is made to ‘‘stepladder’’ 
MEE TONBOUNG . ooo ce ee ee euwne ais ete eld 
“Storage credits’’ pricing option 

Failure of selected bidder to quote early delivery dates under “storage 
credits” pricing option is not significant since blanks provided for inser- 
tion of dates applied only to “non-storage credits’ bidders and pro- 
curing agency did not need early delivery dates to evaluate bids. Further, 
IFB contained no indication of relative preference of bid depending on date 
of early delivery. Moreover, in absence of dates bidder is obligated to 
deliver at an indefinite date prior to required delivery dates which is still 
most advantageous to the Government 
‘Storage Facilities’’ provision of IFB 

Both invitation for bids’ (IFB) ‘‘Schedule” and “Storage Facilities” 
provisions clearly provided that Air Force might award under “storage 
credits” pricing option notwithstanding lack of mention of pricing 
option in IFB clause entitled “Evaluation Factors For Award.’’._____. 
‘Subscription or other charge’”’ 

Advance payment authority for subscriptions to newspapers, periodi- 
cals and other publications contained in 31 U.S.C. 530a and 530b extends 
to rental of microfilm library 
‘‘Teleprocessing Services Program’’ 

Decision to reject schedule contractor as technically unacceptable to 
perform proposed work orders solely because contractor had failed to 
submit copy of extremely simple contract modification to agency 
ordering office—where contractor had timely filed contract modification 
with agency headquarters and with reasonable effort ordering office 
could have verified existence and contents of modification—clearly had no 
reasonable basis. GAO recommends that GSA either terminate existing 
orders and order Government’s requirements under protester’s schedule 
contract, or reopen negotiations 
Twenty-five mile point 

Decision 55 Comp. Gen. 1323 (1976) disallowed two mileage claims 
incident to employee’s temporary duty because record showed his resi- 
dence was at Oklahoma City, Oklahoma, his official station, although he 
had home in Ponca City, Oklahoma, 103 miles distant. Employee who is 
in travel status up to 80 percent of the time, has submitted evidence that 
he rented motel room on daily basis only when he worked in Oklahoma 
City. Claims are now allowable since additional evidence shows that 
employee did not have “residence” in Oklahoma City within the meaning 
of the Federal Travel Regulations (FPMR 101-7) (May 1973) 
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WORDS AND PHRASES—Continued 

Vessel which is deployed away from home port 

Where a member is assigned to temporary duty and the temporary 
duty station becomes his permanent duty station, or where a member is 
assigned to a vessel and while the vessel is deployed from the home port 
the home port of the vessel is changed, the member’s round-trip travel 
to the old permanent station or old home port should be considered 
travel incident to the permanent change of station. Therefore round-trip 
travel of the member to the former permanent station or home port may 
be performed at Government expense 








